








DRAFT FOR WORK GROUP DISCUSSION
ISSUE PAPER

Initiation of Actions & Funding for Emerging Contaminants 
Introduction:

This issue paper is one in a series of papers being developed by the DoD-ECOS work group on emerging contaminants (ECs).  The work group seeks to develop a common understanding of the underlying facts and issues, and develop mutually acceptable processes to address emerging contaminants.  Clarity and understanding of the issues will increase public confidence in government’s abilities to protect public health and the environment and help sustain DoD’s mission.  Each paper frames an issue identified at the 2005 ECOS Emerging Contaminants Forum as a priority for interagency discussion. 
The following working definition was agreed by participants of the DoD-ECOS work group:

Emerging Contaminants are chemicals or materials of interest that are characterized by:

·     A perceived or real threat to human health or environment.
· No currently published health standard or there is an existing health standard, but the standard is evolving or being re-evaluated. 

Emerging contaminants may have insufficient or limited health, science or technology information available.  They may also become of interest because a new source, pathway or detection limit has been discovered.

Issue:
Because many ECs don’t have health-based risk levels and/or specific regulatory drivers (e.g., Maximum Contaminant Levels (MCLs)), it is often not clear to field personnel if, and when, actions should be taken requiring the use of funds, especially for actions not previously identified in budgets.  This paper examines the conditions, considerations, statutory authorities, or criteria that could be used to trigger various response actions with a related expenditure of funds.  The goal is for DoD and regulators to explore and agree on a common-sense, protective, policy/practice framework that is supported by law.  This initial paper is focused on human health aspects only.
Background: 

· Under CERCLA responsible parties may be required by the U.S. to take response actions whenever there is a release or substantial threat of a release of hazardous substances.  Where there is a release or threat of release of a hazardous substance or a release or substantial threat of a release of any “pollutant or contaminant” which may present an imminent and substantial danger to public health or welfare, the U.S. has broad authority to undertake a response action.  Many state cleanup laws have similar provisions.

· CERCLA response actions generally are designed to be risk-based and consistent with the National Oil and Hazardous Substances Spill Contingency Plan (NCP) regulations.  On-site response actions under CERCLA generally comply with Applicable or Relevant and Appropriate Requirements (ARARs) unless they are waived.
· States also have adopted cleanup statutes and regulations, most of which are also risk-based and have requirements similar to CERCLA.  
· In the CERCLA context, many ECs are not addressed by Applicable or Relevant and Appropriate Requirements (ARARs).
· In general, ARARs are promulgated, legally enforceable, standards, requirements, criteria and limitations.  They may include federal or more stringent state cleanup standards, standards of control, and other substantive requirements, criteria or limitations promulgated under federal or state or tribal environmental laws that specifically address a hazardous substance, pollutant, contaminant, remedial action, location or other circumstance found at a CERCLA site.   ARARs can be: (1) chemical-specific, (2) location-specific; and (3) action-specific.  State ARARs identified in a timely manner are incorporated into the Record of Decision.
· Under the NCP, “applicable” means "those cleanup standards, standards of control, and other substantive environmental protection requirements, criteria, or limitations promulgated under Federal environmental or State environmental or facility siting law that specifically address a hazardous substance, pollutant, contaminant, remedial action, location, or other circumstance at a CERCLA site." [Section 300.5 of the NCP, 55 FR at 8814]  Typically, a requirement would be considered "applicable" where (1) the party conducting the cleanup is subject to the law; and, (2) the hazardous substances, pollutants, or contaminants at the site, or the related cleanup activities, are covered by the law or regulation.  
· Under the NCP, “relevant and appropriate requirements” or RARs means "those cleanup standards, standards of control, and other substantive requirements, criteria, or limitations promulgated under Federal environmental, or State environmental or facility siting laws that, while not "applicable" to a hazardous substance, pollutant, contaminant,  remedial action, location, or other circumstance at a CERCLA site, address problems or situations sufficiently similar to those encountered at the CERCLA site that their use is well suited to the particular site." [Section 300.5 of the NCP, 55 FR at 8817]  
· Cleanup levels also may be based on “to be considered” (TBCs) information, which may include non-promulgated criteria, advisories, guidance and proposed standards issued by Federal or State or tribal governments.  Where TBCs are not considered ARARs because they are not promulgated regulations nor legally enforceable, they still can be helpful in developing protective remedies.

· DoD generally is subject to the requirements of the Resource Conservation and Recovery Act (RCRA), and routinely samples and analyzes material in order to determine if it constitutes hazardous waste.   Where emerging contaminants are not RCRA “listed” hazardous wastes, they  may still be a RCRA-regulated characteristic waste (characteristics include toxicity, corrosiveness, reactivity, or ignitability). 42 USC 6921.
· In addition to CERCLA and RCRA, there are a number of other state and federal laws (e.g., Safe Drinking Water Act), that authorize regulatory agencies to take action, or require others to take action, when there is a threat or potential threat to human health or the environment.  

· The Safe Drinking Water Act directs EPA to periodically publish a Contaminant Candidate List (CCL), the primary source of priority contaminants for which EPA conducts research to make decisions about whether regulations are needed. The contaminants on the list are known or anticipated to occur in public water systems, but are currently unregulated by existing national primary drinking water regulations.  To determine prevalence, EPA can require sampling under the Unregulated Contaminant Monitoring Regulation.  

· The Defense Environmental Restoration Program (DERP) statute provides the program structure and goals (including the funding accounts) for carrying out environmental restoration activities subject to and consistent with CERCLA. 10 USC 2701(a). CERCLA provides the statutory authority for DoD to identify, investigate, research and develop and clean up hazardous substances, pollutants or contaminants, where emerging contaminants may qualify as hazardous substances, pollutants or contaminants as defined by CERCLA. 

· Compliance-related DoD actions such as sampling under Safe Drinking Water Act and NPDES permitting are usually funded by service Operation and Maintenance (O&M) funds.

· In DoD’s environmental program, funding is justified by statutory and regulatory requirements.  Budget reviewers want to know the law or regulation that requires a project or action to be funded.

· DoD has a complicated and robust Planning, Programming and Budgeting System (PPBS).  Resource planning is done for a six-year window called the Future Year Defense Plan (FYDP).

· The timing of the Federal budget cycle means that key resource decisions are made well in advance of the budget year.  For example, key DoD decisions for FY 2008 were made in the Jan-Feb 2006 time frame.  Based on the decisions for funding levels for specific programs, the detailed FY-08 budget will be prepared in about June 2006.  The budget is reviewed and adjusted by the military services, DoD and OMB from about July-January.  The President’s Budget for FY2008 is unveiled in Feb 2007.  This timing creates challenges for Agencies when unplanned needs arise after the budget has been approved by Congress.

· Cleanup and compliance projects are usually known well in advance and are reflected in federal planning and budget decisions.   New requirements that arise after budget preparation must be accommodated within a given fiscal year’s budget controls and thus other work must be deferred.  In other words, it is a “zero-sum” game for federal agencies.  
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Discussion:
· State and Federal regulators expect that Federal agencies and potentially responsible parties will respond in a timely manner to their requests to assess potential (or actual) sites or provide information on known or suspected releases or take response actions.  However, most regulators are understanding of the federal budget cycle challenges, and generally are willing to accept some reasonable delays in work.        
· Requests to fund actions related to ECs can raise two problems for DoD:  

· Potential response actions for ECs are often “emergent” and may not be identified in the budget that is prepared about 2 years in advance of the execution year. DoD does have flexibility to re-prioritize, but as a policy matter, for ECs this would only be done for reasons of an imminent and substantial endangerment to public health.  
· The human health science for an EC may be incomplete and related regulatory requirements (i.e., ARARs) may be lacking. 
· Examples of actions that might be required (depending on the circumstances) or desired by regulators for ECs follow.  These actions would normally be taken in conjunction with other hazardous substances at a site as part of the CERCLA or RCRA response process.
· Toxicological studies

· Site Preliminary Assessments/Site Investigations (PA/SI)
· Sampling

· Removal actions

· Corrective action

· Risk assessments

· Remedial action
· DoD has developed draft watch and action lists of ECs of interest to DoD (see Attachment A). 
Three common scenarios exist for ECs: 
(1) ECs co-mingled or non-dominant with other contaminants that have ARARs.  ECs are co-mingled with other contaminants and these other contaminants dictate the response action.  Essentially, the ECs are remediated as part of the overall cleanup.  Such a scenario does not usually present overall funding difficulties where other contaminants drive the cleanup decisions.  However, this scenario may present a problem if the EC is not fully remediated by the selected remedy and there is disagreement over the residual levels of the EC that would be protective.  In some cases, a risk management decision may be made to fully remediate the EC along with other contaminants, especially if the incremental cost is negligible.  In some cases, a number of interim response actions may be appropriate until standards are established for the EC (e.g., fences, provision of drinking water, land use controls).  Given the above, we believe there will be relatively few cases where a stalemate is reached after attempts to resolve.  Nonetheless, in such cases, DoD and regulators reserve their rights under existing laws.      
(2) ECs dominant at high levels.  ECs are detected at high levels (i.e., levels at which a health risk is apparent, based on available science, even in the absence of standards) and the ECs dictate the response action. Other contaminants may be present and are addressed accordingly. In this scenario, response action would be taken as necessary to ensure protection of public health.  An example is the detection of perchlorate at 1000 ppb in a drinking water aquifer. This scenario may present a problem where there is disagreement over the residual levels of the EC that would be protective.  In some cases, a risk management decision may be made to remediate the EC to levels considered protective by the regulator, especially if the incremental cost is negligible.  However, in the case of groundwater treatment, the incremental costs are likely to be high.  In some cases, interim response actions may be appropriate until standards are established for the EC.  Given the above, we believe there will likely be some cases where a stalemate is reached after attempts to resolve.  In such cases, DoD and regulators reserve their rights under existing laws 
(3) ECs dominant at low levels.  ECs are the dominant contaminant of concern (i.e., no other contaminants appear at levels warranting a response action), however, the ECs are detected at a level at which human health implications cannot be reliably determined due to incomplete science, lack of peer reviewed risk-based standards, and/or evolving standards. If DoD and regulators can agree that there is not a current pathway and human receptor, it may be possible to delay any further actions until a standard can be developed.  In some cases, interim response actions may be justified to prevent future exposures or the spreading of a plume.  Difficulties arise where a pathway and human receptors exist or are suspected, and the EC levels are within an area of high uncertainty as to the acceptable risk based on available science.  There may also be disagreement as to whether the science is complete or sufficient.  This scenario is the most likely to result in disagreement regarding further actions.  As in other scenarios, if a stalemate is reached, DoD and regulators reserve their rights under existing laws.

Summary/Recommendations:

· Existing laws and regulations provide ample flexibility and authorities for DoD to take appropriate action requiring the expenditure of funds to protect public health and the environment and/or for regulators to require actions to protect public health.    
· The crux of the issue is about professional judgments about the state-of-the science for an EC and the site-specific threat to human health or the environment.  There are generally two views commonly expressed.  Regulators believe they should and do have the ability and authority to “make the call” on whether the science for an EC is sufficient to determine risk to human health and whether a specific site presents a threat to public health.  DoD is also concerned about protecting human health and the environment.  In addition, DoD is mindful of budgeting requirements and believes that national and state administrative procedures exist to prevent arbitrary requirements from regulators.  Administrative procedures includes standards setting, public review/comment, and risk management considerations.   
· While there is no set of criteria that can apply to all situations, the following set of principles are offered for situations involving ECs:

· Search all sources of toxicological and human health information to ascertain the best available science and uncertainties related to the EC in situations where there are no ARAR/cleanup standards in place yet.
· If gaps in the human health science exist, recommendations should be made to states and EPA for additional studies to reduce uncertainty.

· Examine existing site information and data to determine if a pathway and human receptors exist or may exist. 
· If a pathway and receptor are suspected, sampling may be necessary to determine the threat.  

· DoD and regulators should: 1) strive to reach agreement on the nature and scope of the risk to human health and actions needed, if any; 2) consider uncertainties and cost implications for both state and federal parties; 3) consider whether interim response actions can reasonably address any immediate and agreed upon threat while science gaps are filled and/or standards developed.  
· If agreement cannot be reached at the local/regional level on how to address the ECs, DoD and regulatory agencies will consult with officials in their agencies concerning the appropriate course of action.  
 Attachment A.
DoD Emerging Contaminants Watch and Action Lists

ACTION LIST

· Perchlorate

· Royal Demolition eXplosive (RDX)



Cyclotrimethylenetrinitramine

· Trichloroethene (TCE)

WATCH LIST

· Tungsten & alloys

· Tetrachloroethylene

· Dioxin

· N-nitrosodimethylamine (NDMA)

· 1,4-dioxane

· 1,2,3-trichloropropane (TCP)

· Nanomaterials

· Chromium VI

· Dichlorobenzenes

· Beryllium

· Polybrominated biphenyl ethers (PBDEs) and polybrominated biphenyls (PBBs)

· Di-nitrotoluenes (DNT)

· Naphthalene

· Perfluorooctanoic acid (PFOA)

