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PREAMBLE

“For Indigenous Nations, Cultural Resources include animals, plants, and natural
resources, as well as burial, occupation, prayer/worship, gathering, and gardening sites.
Cultural Resources from the perspective of land-based worshippers also include
important viewsheds, buttes, mountains, high ridges, and other natural formations that
do not fit any Federal concepts or definitions. This has been problematic for Tribes and
Tribal Peoples who see these resources holistically. In contrast, Federal and State law
often segment these resources and assign their well being and management to diverse
and, at times, competing Federal or State agencies. Under the National Historic
Preservation Act (NHPA), an area that is inhabited by a unique community of plants or
animals can be recognized as eligible for the National Register of Historic Places because
of its ongoing importance for the culture of a living human community as a traditional
cultural property (TCP), but in the implementation of the NHPA, much more attention
has been given to sites that contain archaeologically important components. In addition,
the importance of these relationships is subject to the interpretation of people and
agencies that have no connection to either the archaeological/historic component or the
plant/animal component and little understanding of their perceived sacredness by
Indigenous Peoples.”

Preamble prepared by Tribal stakeholders for the Missouri River Programmatic
Agreement signed by the U.S. Army Corps of Engineers, 20 tribal governments,
five state agencies, the Advisory Council on Historic Preservation, and the
National Trust on Historic Preservation (signed March 19, 2004)
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FOREWORD: DIVERSE PERSPECTIVES

Our appreciation goes to the Department of Defense (DoD) for allowing us [the
Confederated Tribes of the Goshute Reservation] to provide some input by way of this Foreword.
Of all the federal, state, and local agencies our Tribe has contact with, the DoD is the first and
only federal agency that has engaged in true consultation. We very much appreciate that effort.

As is obviously known by the DoD, there must be trust, friendships, and understanding
developed between agencies and Native American Tribes before a true co-sharing of information
can be accomplished.

Unfortunately, because of past practices, we Native Americans have been suspicious and
untrusting of people and agencies that come to us asking questions, seeking information on
cultural issues, sites, practices, etc. We are hesitant to divulge any information because of our
suspicions of the nature of the questions or the motive in wanting this kind of information.

Notification and sharing of information of discovered culture sites (even accidently
disturbed sites) speaks of openness and honesty by DoD in working with my Tribe.

Many of our people are no longer with us to share stories and events, or the sacred,
gathering, and other sites once used by my people in the Great Basin area. We must rely upon
federal, state and local entities to share with us sites they have located and discovered. Some
stories told by our people who are gone often times do not specify exact sites and locations; rather
they indicate an area as being “in that valley” or “a day’s travel in that direction.” Many of us
younger people often times also did not fully listen to our elders or have just forgotten many of
their stories, teachings, and practices of our people.

Thus, we must rely on the non-Indian version and findings and accept their version about
our people and culture.

This report covers many important “best practices” and honestly portrays us Native
Americans as sometimes being hesitant to share information on specific natural/traditional
resources. It also discusses that DoD management practice may be to wait for Tribes to initiate
communications on specific resource locations and when Tribes do not voice concern due to
privacy issues, “the assumption will be that nothing is there.”

DoD-managed land for the most part is restricted and off limits, at least that is the case
with the Bombing Range for Hill AFB in and around the Great Salt Lake Desert. The aboriginal
roaming area of my Tribe—the Confederated Tribes of the Goshute Reservation—includes the
entire southern portion of the current bombing range. This area, although [seemingly] barren,
contains cultural sites, villages, sacred sites, and other natural resources my Tribe used and
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visited. For years, we have not been able to access the area because of the restrictions. We must
rely entirely on the DoD to notify us of their discoveries of my people’s villages, cultural sites,
etc. They have done so, and again we appreciate their sharing this important information with us.

I believe that in the past, many of these sites were destroyed because I think the feeling of
management during that time was one of “what they don’t know won’t hurt them” attitude. The
world and thinking of people have changed, and | am extremely pleased to know that many new
cultural resources managers and others have a different view and are genuinely concerned with
preservation of cultural sites and scatters and the importance of working with Native American
Tribes to learn together about these findings.

It seems strange that these non-Indian cultural resources managers and their staff are
teaching us Indians some of the old ways of making arrowheads, stripping bark off vines, and
making animals with bark [in the Great Basin, tribes often made small animals using tree bark,
both as toys and as fetish-type figures]. | am ashamed and at the same time very happy to see our
elders participating in these teaching sessions. Ashamed because | do not know how, but happy
to observe our elders fully enjoying and learning these lost practices.

We ask that we not be kept in the dark; please understand that we may not immediately
converse with you, it is just our nature (I guess); give us the opportunity to listen and absorb what
you are asking and doing, and why you have come to us. We will be happy to share with you
what you need to know, just give us the opportunity to do so in our way. We may not
immediately respond, but as the old cliché goes, “patience is a virtue.”

My sincere thanks to the forward-thinking of DoD, especially Jaynie Hirschi, our cultural
resource “go to person,” and Nancy Kenmotsu for her time and perseverance in gathering the
valuable information contained in this report. Now, we must put the “Best Practices” to work, for
all of our future generations.

Ed Naranjo,

Administrator,
Confederated Tribes of the Goshute Reservation
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EXECUTIVE SUMMARY

BACKGROUND, OBJECTIVE, AND GOALS

In 2008, Geo-Marine Inc. (Geo-Marine) received funding from the Department of Defense
Legacy Resource Management Program (#08-406) to hold meetings with Cultural Resource
Managers (CRMs) and Natural Resource Managers (NRMs) at Hill Air Force Base (AFB) and
Nellis AFB along with members of tribes affiliated with their managed lands to discuss effective
ways to identify, evaluate, and manage natural resources on their lands that are important to those
tribes. The study was carried out under the U.S. Army Corps of Engineers, Huntsville District
(Cooperative Agreement Number W912DY-08-2-0016), and conducted by Geo-Marine, Inc. The
meetings and subsequent discussions with CRMs at other installations and background research
produced very useful suggestions on a variety of best practices that could improve installation
identification and management of natural resources important to affiliated tribes.

RESULTS

This project was initially intended to be limited to one geographic region for a one-year study.
The intent was to develop a best practices tool to reflect a practical approach to optimize the
identification, evaluation, and management of natural resources of importance to tribes. The
Great Basin was chosen as the geographic area of study with a focus on Hill and Nellis AFBs. It
was anticipated that the results might be broadened to apply to DoD installations in any
geographic region. We worked with the resource managers at both installations and with the
tribes affiliated with their managed lands. As the study proceeded, the principle investigators
found that indeed the study could be broadened. Therefore, this report presents a model of 14
best practices that Cultural Resource Managers and Natural Resource Managers at DoD
installations in any geographic region can use to assist them in matters related to consultation and
the management of natural resources, or rather traditional, customary, or religious resources of
importance to affiliated Indian tribes. The best practices model within this document represents a
process for working with Indian people to identify natural resources of concern to them. Thus,
this document advocates 14 best practices that can serve as umbrellas to the types of activities—
from planning to management—that can aid an installation in the establishment of a program that
will identify, evaluate, and manage these heritage assets.
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The aim of the best practices is to provide basic, practical guidance for DoD resources managers.
The model does not attempt to name all possible resources of import to Indian people, nor is it a
“one size fits all” model, but rather contains best practices to aid in these efforts. Finally, the
model acknowledges that the extent to which individual installations have initiated efforts to
identify natural resources important to Indian people affiliated with their lands varies widely.
Some installations have yet to begin the effort; others have taken some initial steps; a few are
quite advanced. Installations that already have advanced management and consultation programs
can use the best practices to enhance their approaches. Installations with less advanced programs
can utilize the steps in the model as guidance to refine or initiate their own programs.
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CHAPTER 1
INTRODUCTION

Definition: Protected Tribal Resources. Those natural resources and properties of traditional or
customary religious or cultural importance, either on or off Indian lands, retained by or reserved
by Indian tribes through treaties, statutes, judicial decisions, or executive orders, including tribal
trust resources . . ..

It is DoD policy to: Take into consideration the significance that tribes ascribe to protected tribal
resources on protected lands. . . .

From Department of Defense Instruction No. 4710.02, 2006, DoD Interactions
with Federally-Recognized Tribes.

BACKGROUND AND PURPOSE

The Department of Defense (DoD) manages approximately 30 million acres of land on
installations across the United States (DoD 2008). This report presents a model of “best
practices” that those installations can use to assist them in matters related to consultation and the
management of natural resources of traditional significance. Typically, natural resources on DoD
military lands include natural features, minerals, landscapes, water features (rivers, springs, lakes,
creeks, etc.), and plant and animal communities. This report will use natural resources and
traditional resources interchangeably, as the above referenced DoD Instruction itself defines the
relationship between these resources. Natural and traditional resources are part of the Protected
Tribal Resources, defined above, that are vital to the histories and traditions of tribes affiliated
with the installations.

All federal agencies, including the DoD, are required by law to take necessary measures to
identify, preserve, and protect significant cultural resources under their jurisdiction and to
carefully consider the effects that their actions will have on those properties. DoD has made
considerable effort to identify, preserve where possible, and manage significant prehistoric and
historic-age cultural resources on its lands as well as to consult with the groups and people who
are concerned about them. The methodology used to identify these cultural resources has been
largely confined to that of standard archaeological and historical surveys. These surveys focus on
physical evidence (such as artifacts and structures) to determine where and how people used
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BEST PRACTICES: MANAGING TRADITIONAL RESOURCES ON DoOD LANDS

places on the landscape. They generally only incorporate a limited amount of ethnographic and
archival data, and only occasionally seek out information about natural resources from members
of federally recognized American Indian tribes or Alaska Native groups who may have valuable
information about natural resources that represent places or
The fact that many places considered | resources of traditional, customary, or religious importance to
important by tribes are places that these groups. Indian people used and continue to consider
Z;C?Zfe"rl"lgft;‘:z: i’;ﬂgg’]‘\:b"”t is important a multiplicity of natural resources and landscapes
s Heathington, | TOF food, shelter, or prayer, but the use of these types of
Planner, Luke AFB, Arizona, | '€SOUrces may not be evident during survey. Lack of use may
2009 | be seen as lack of significance; the chance of its recognition

as a place important to Indian people during routine

archaeological survey falls to about zero. As a result, natural resources that are of importance to
American Indian tribes (Figure 1) may be under-represented in DoD databases.

Figure 1. View of the Great Salt Lake from lands managed by Hill Air Force Base. The lake is a natural resource
considered important to many tribes in the Great Basin (photo by Eric Hansen, Geo-Marine, Inc.).

Likewise, natural resources programs on DoD lands generally do not address these resources
because there is no explicit regulatory “driver” under environmental laws to do so. For example,
military installations consult U.S. Fish & Wildlife Service (USFWS) under provisions of the
Endangered Species Act. Yet, although the USFWS has a Native American Policy (USFWS
1994) to ensure that tribes are partners in the common goal of conserving sensitive species
(including candidate, proposed, and listed species) and the ecosystems upon which they depend,
that agency does not appear to request in their comments on activities on military lands that the
installations routinely consult with tribes about sensitive species on those lands. Similarly, the

2



BEST PRACTICES: MANAGING TRADITIONAL RESOURCES ON DoD LANDS

USFWS’s processing and distributing of certain animal parts, such as eagle feathers, for
tribes’ religious, ceremonial, and cultural purposes does not appear to be formally linked to
or integrated with military installations’ management programs. Moreover, an earlier survey
found that military lands when compared to other federal lands have fewer rights reserved for
tribal hunting/fishing and thus have been less frequently accessed by Native Americans (Nickens
et al. 1993:8).

Finally, tribes often see natural resources as inseparable from cultural manifestations. In general,
“Indian people perceive cultural resources to be part of and integrated into something greater than
the artifacts and plants themselves” (Stoffle et al. 1990:12). This notion is not always made
explicit in environmental protection and historic preservation legislation or in DoD land-
management practices. Factors of religion and cultural privacy may also cause tribes to withhold
or hesitate to share information on specific natural/traditional resources. For example, if the
management practice on a DoD installation is to wait for tribes to initiate communications on
specific resource locations and tribes do not voice concerns due to privacy issues, the assumption
will be that “nothing is there.” That assumption may not align well with DoD policy (DoD 2006)
regarding responsibilities to tribes, protected tribal

resources, or meaningful government-to-government
relationships.

This project was sponsored by the U.S. Department of
Defense (DoD) Legacy Resource Management Program
(DoD Legacy Program)* and was initially intended to be
limited to one geographic region for a one-year study. The
original intent was to develop a best practices tool to reflect
a practical approach to optimize the identification,
evaluation, and management of natural resources of
importance to Tribes. The Great Basin was chosen as the
geographic area of study with a focus on Hill and Nellis Air

“... [M]y gratitude is extended to
those members of Hill AFB-affiliated
tribes who engaged in . . .
consultation meetings and site
visits. It was really in those
exchanges that I began to realize
how much the landscape of Hill AFB
is still vital in the traditions and
communal identities of the tribes
whose histories are outlined in this
report.”

Rosemary Sucec

(2007:3)

Force Bases (AFBs). It was anticipated that the results might be broadened to apply to DoD

installations in any geographic region.

As the study proceeded, the principle investigators found that indeed the study could be
broadened. Therefore this report presents a model of 14 best practices that cultural and natural
resources managers at DoD installations in any geographic region can use to identify natural
resources that are of traditional, customary, or religious importance to affiliated Indian tribes.
These resources are important; they represent heritage assets that should be managed as
respectfully and thoughtfully as natural and cultural resources managers care for other DoD
assets. Therefore, this report presents a model of 14 best practices that Cultural Resource
Managers and Natural Resource Managers at DoD installations in any geographic region can use
to assist them in matters related to consultation and the management of natural resources, or
rather, traditional, customary, or religious resources of importance to affiliated Indian tribes.
Thus, this document advocates 14 best practices that can serve as umbrellas to the types of
activities—from planning to management—that can aid an installation in the establishment of a
program that will identify, evaluate, and manage these heritage assets. The report draws heavily
on information from the Great Basin because that region was the initial focus of the study.
However, it also relies on information from elsewhere, and builds on DoD efforts to date to

1

The study was carried out under the U.S. Army Corps of Engineers, Huntsville District (Cooperative Agreement

Number W912DY-08-2-0016), and conducted by Geo-Marine, Inc. (project number 10014.10.03).
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BEST PRACTICES: MANAGING TRADITIONAL RESOURCES ON DoOD LANDS

provide cultural and natural resources managers recommendations for practical management
practices. The aim of the model is to provide basic, practical procedural guidance for DoD
resources managers to identify natural resources of traditional, religious, and cultural value to
tribes.

The model was prepared with the recognition that American Indians have a wide variety of
cultural practices, beliefs, and traditions. As of February 2011, there are 565 federally recognized
Indian tribes and Native Alaskan villages (Bureau of Indian Affairs 2011). Within this broad
array, the resources important to one tribe differ from the next. The model also recognizes that
the historical lands of the various Indian tribes and the managed lands of the DoD exist in quite
diverse environmental settings with very different natural resources. Finally, the model
acknowledges that the extent to which individual installations have initiated efforts to identify
natural resources important to Indian people affiliated with their lands varies widely. Some
installations have yet to begin the effort; others have taken some initial steps; a few are quite
advanced.

Based on this background, the best practices model within this document represents a process for
working with Indian people to identify natural resources of concern to them. The model does not
attempt to name all possible resources of import to native peoples, nor does it pretend to be a
“one size fits all” model, but rather contains best practices to aid in these efforts. It is worth
noting that the term “model” in this document refers to a heuristic approach constructed under the
framework of anthropology, geography, ecology, natural sciences, landscape history, and other
complementary disciplines. Because this report advocates a process, it includes
recommendations for the planning process that necessarily precedes efforts of identification,
evaluation and other activities required under federal cultural resource management compliance
law. The model should not be used in place of DoD or federal agency Native American
consultation or cultural resource management training courses. DoD installations that
already have advanced programs to identify resources important to affiliated tribes may wish to
use the model to enhance their approaches. Installations with less advanced programs can utilize
the steps in the model as guidance to refine or initiate their own programs.

One concept in the model that will be returned to is the need to define the parameters of an
installation’s search for natural resources of concern to tribes. Does the installation need to
identify all resources or merely some of them? Moreover, does the installation need to know all
details about these resources? For example, Lynne Sebastian (1993:25), then the State Historic
Preservation Officer (SHPO) of New Mexico, stated: “I need to know about a property’s
association with a historic personage, with historic events, etc. | don’t need to know, and don’t
wish to know, about the layers of confidential, sensitive, sacred knowledge associated with this
historic property.” In sum, some information needs to be acquired by both the installation and the
tribes for adequate understanding of the issues and developing appropriate identification,
evaluation, and management strategies, but the amount and type of information will vary
depending on the circumstances at each installation. Among other things, the installation’s
mission (e.g., flight training versus heavy brigade combat team training) may dictate the need to
identify representative samples of, a portion of, or all natural resources important to tribes.

The remainder of this chapter describes the methodology employed in this project. Again, the
best practices model within this document represents a process for working with Indian people to
identify traditional resources of concern to them. The chapter also contains a discussion of the
improved efficiencies for an installation that can result from the identification of natural resources
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of concern to tribes. The chapter ends by defining three terms (Traditional Cultural Properties,
historic properties of religious and cultural significance, and sacred sites) that are often applied to
natural resources of importance to tribes. Chapter 2 details the best practices found during the
study. Each best practice is accompanied by recommendations for their implementation. Part |
of that chapter contains best practices that are useful when planning such a program. They begin
with ensuring a clear understanding the legal requirements of the program, undertaking
background research about treaty requirements and the history and traditions of consulting tribes,
establishing an installation-specific consultation process, identifying affiliated tribes, and
understanding the issues that installations and tribes have in common. As part of the planning
phase, best practices for managing confidentiality as well as contracting are also discussed. Part
Il of Chapter 2 presents best practices to identify, evaluate, and manage natural resources of
concern to tribes. Chapter 3 summarizes the best practices and the recommendations for their
implementation that were found during the study. It also contains recommendations for future
studies. Richard Arnold, the Spokesperson for the Consolidated Group of Tribes and
Organizations (CGTO)?, offers his perspective of the Nellis AFB Native American program in
the Afterword.

Several appendices provide reference material. Accompanying the report is a summary of the
findings of the study in a DoD Legacy Program-format fact sheet entitled Best Practices:
Managing Traditional Resources on DoD Lands, that is designed for installation commanders
and upper-level managers. As well, a DoD Legacy Program-format Powerpoint presentation was
developed for use in briefings. The fact sheet, Powerpoint, and report will all be posted on the
Department of Defense Environment, Safety and Occupational Health Network and Information
Exchange (DENIX) website.

METHODOLOGY

As noted above, the study initially focused on one geographic area—the Great Basin. Thus,
much of the primary data for this best practices model came from a series of discussions and
meetings with Indian people affiliated with Hill Air Force Base (Hill AFB) and its managed lands
and Nellis Air Force Base (Nellis AFB) and its managed lands. Those discussions and meetings
included the Cultural Resources Managers (CRMSs) at both installations and the Natural
Resources Manager (NRM) at Hill AFB. These DoD installations were selected because they
actively engage in consultation with tribes. Both hold annual tribal meetings, and Nellis AFB in
particular works closely with tribes in assigning priorities for future projects. Hill AFB recently
completed an affiliation study to identify all Indian tribes associated with its managed lands
(Sucec 2007:15), but as early as 1999 began consulting with those tribes and others that appeared
to have an association with the installation. The tribes affiliated with the DoD-managed lands of
Nellis AFB were identified some years ago. In recent years, Nellis AFB and the tribes have taken
steps to identify natural resources of concern. Both installations are also located within the same
geographic region—the Great Basin—and the types of natural resources important to tribes
affiliated with each base have some overlap. Appendix A presents an overview of the Great
Basin and summarizes the cultural ecology of tribes that consider this area ancestral land.

% The CGTO consists of a consortium of tribes and pan-Indian entities that unified themselves into a single organization
in the 1980s “for the purpose of defending their collective interests in the lands and resources” of the Nevada Test Site
managed by the Department of Energy (Stoffle et al. 2001:3). That consultation continues today. The CGTO has
similar interests in the lands of Nellis AFB that border the Nevada Test Site and contain resources of importance to
members of the group. Because of these interests, the CGTO began consulting with Nellis AFB in the 1990s.

5
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The meetings mentioned above were held in October 2008 and January 2009 with the tribes and
land managers. On October 15 and 16, 2008, the authors, along with Rosemary Sucec and Duane
Peter, met in Salt Lake City and Ibapah, Utah, with representatives of the Northwest Band of
Shoshone Nation, the Confederated Tribes of the Goshute Reservation, and the Hill AFB NRM
and CRM. That meeting included a trip to Mosquito Willie’s, a natural spring and archaeological
site on Hill AFB containing prehistoric house remains dating 1,300 years old as well as historic-
era structures and corrals (Hill AFB n.d.). In the meeting, these individuals provided input about
how identification of natural resources important to tribes should be carried out as well as the best
practices to follow in future studies. A second meeting was held in Las Vegas, Nevada, January
29-30, 2009, with tribal representatives of the Pahrump Paiute Tribe, Duckwater Shoshone Tribe,
Bishop Paiute Tribe, Paiute Indian Tribe of Utah, and Fort Mojave Indian Tribe of Arizona,
California, and Nevada, and the CRM from Nellis AFB. This meeting provided much additional
information that has been utilized in this best practices model. The resources managers and tribal
representatives were provided a copy of this report in draft and offered the opportunity to
comment.

During the discussions at Hill and Nellis, it was recognized that the information they shared
actually represented a process that resource managers at any installation, regardless of where
located, could employ to consult with tribes to identify, evaluate, and manage natural resources
important to them. As a result, the data from the discussions and meetings were supplemented
with archival and published materials. These included treaties and historical maps. Additionally,
archaeological reports, ethnographies, and cultural anthropological materials provided helpful
information. Integrated Cultural Resources Management Plans (ICRMPs) and Integrated Natural
Resources Plans (INRMPs) for Hill and Nellis AFBs were reviewed, as were ICRMPs for Fort
Bliss (Texas and New Mexico), Camp LeJeune (North Carolina), and Fort Lewis (Washington).
The latter three were selected to better understand the broad variety of training carried out on
DoD managed lands.

Studies on similar topics completed under other DoD Legacy Program projects (e.g., Bumgardner
1993; Deloria and Stoffle 1998; Nickens et al. 1993) were also reviewed, and a variety of other
published materials were consulted, including the recent report on tribal consultation practices
that grew from a collaboration between the Advisory Council on Historic Preservation (ACHP)
and the National Association of Tribal Historic Preservation Officers (THPOs) (Hutt and Lavallee
2005), as well as guidance documents on tribal consultation prepared by various federal agencies.
Also employed was the advice provided in the ACHP’s (2008a) Consultation with Indian Tribes
and Native Hawaiian Organizations, a Handbook. Efforts were made to capture the practical
wisdom contained in Places that Count, Traditional Cultural Properties in Cultural Resource
Management by King (2003) and the earlier National Register Bulletin 38 by Parker and King
(1990) entitled Guidelines for Evaluating and Documenting Traditional Cultural Properties.
Two other publications were important in defining best practices: What You Are and How We
Think, a volume of the National Park Service’s CRM magazine (Parker 1993) that was devoted to
a series of articles on traditional cultural properties (TCPs); and Tribal Cultural Resource
Management, The Full Circle to Stewardship, a book by Stapp and Burney (2002), nontribal
archaeologists who worked for a number of years in the tribal program of the Confederated
Tribes of the Umatilla Indian Reservation and are familiar with issues related to identification and
management of natural resources that are of concern to tribes.
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EFFICIENCY THROUGH A SHARED UNDERSTANDING

During the present study we found that when agencies embark on a process to identify natural
resources of concern to tribes, a shared understanding of resource management and goals is
established between the federal agency and the tribe(s). This shared understanding results in
efficiencies—efficiencies that make the process itself a sound business practice. First, like other
federal agencies, DoD installations have legal obligations to consult with tribes. Some
installations consult on each individual project, a process that is often time-consuming and
cumbersome. Other installations consult with tribes as part of program planning for ICRMPs and
other long-term management plans. The latter type of consultation “promotes smooth project
execution and makes work stoppages to conduct remedial consultation [for inadvertent
discoveries] less likely to occur” (Hutt and Lavallee 2005:112). The management plans
themselves are also more realistic when the views of the tribes are known and considered within
them. Plans that take these views into account can map a timeframe and strategy for
identification and management of natural resources of importance to the tribes (Figure 2).
Although tribes may not always concur with every aspect of the timeframe or strategy, they are
still part of the process. Tribes are thus empowered by being part of the process, and they begin
to understand the many competing priorities that are part of any management plan for an
installation whose primary mission is to train military personnel. In describing the Native
American program at Nellis AFB, Richard Arnold (personal communication 2009) of the
Pahrump Paiute Tribe noted:

There is a learning curve. We have learned much about the training undertaken by the Air Force—
how much space is needed, what the mission needs are. Once we knew these types of requirements of
Nellis, we could appreciate their needs and be mindful of them. It was based on this shared
understanding that we could then explain to the military trainers our needs to protect sacred rock art
areas that were being impacted with sound. Provided they could still train to doctrine, the trainers had
no problem moving the flight patterns.

Figure 2. Medicine Mounds, geological features located in the rolling plains in Hardeman County, Texas, are a
traditional cultural property for the Comanche Nation. High elevations within the otherwise relatively flat
landscape of the Great Plains can be seen for tremendous distances. Such elevated places are often revered
by Plains tribes as places of power and spirituality (Gelo 1986; Kenmotsu et al. 1994; photo courtesy Texas
Historical Commission).
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In his statements, Arnold expresses how shared understanding develops between DoD, other
federal agencies, and the tribes when studies to identify natural resources of tribal concern are
initiated.

Second, CRMs and NRMs know that individual surveys conducted under Sections 106 and 110
of the National Historic Preservation Act to identify Native American resources require
consultation with tribes. Early consultation with the tribes during development of five-year
management plans makes subsequent project-specific consultation more efficient. As DoD
installations consult with tribes and begin to know what heritage assets are present on their lands,
they will be better prepared to manage those resources. Trying to manage the “unknown” is
difficult, frustrating, and costly. Inventory of portions of an installation may need to be repeated
if the methodology focuses only on archaeological sites. These re-inventories can be expensive
and could be avoided by planning that includes consultation with Indian tribes (see Grant and
Wenzlau 2008 for an example). Knowing what resources are important has other advantages.
Absent a solid understanding of which resources may be important, managers at one extreme of
the spectrum may assume that all resources are important, paralyzing efforts to plan and carry out
their mission. At the other end of the spectrum, managers may assume that nothing is important
and inadvertently allow impacts that will result in ill will—even litigation—when tribes are
consulted. It simply makes good business sense to avoid these extremes by including affiliated
tribes as consulting parties in management plans.

Identification of natural resources that are important to tribes will, by definition, require
consultation with tribes. Only the tribe can say which resources are important to it. Moreover,
this consultation will mandate a long-term commitment by both tribes and the installation. For
several reasons, the identification process itself requires time. Often identification will entail
interviews with elders or taking elders to visit selected places on DoD lands. Knowledge within
the tribe of important places or resources does not reside with just one person, but varies by
gender, social position, and age (Ford 1990:xxi). Reaching all these groups will require more
than a letter to the tribe asking for information. In addition, resources important to one tribe may
or may not be important to other tribes with interests in the installation lands. Hence, the process
of identification takes time.

In sum during consultation, it is likely that all parties will come to anticipate differing viewpoints
and mutual respect for those different points of view. Arnold (personal communication 2009),
speaking of the Native American program at Nellis AFB, said:

The goal of the overall program is to understand and respect our tribal view of the land and its
resources and how these are important to us as Indian people. We recognize that there is also a view of
archaeology/science versus our view. The goal is not to create problems between the view points, but
rather to establish that we have a view and it may not be the same as the archaeological/scientific view.

It is recommended that all parties engaged in this consultation be prepared for this time
commitment, mutual respect for differing opinions, and willingness to understand. Through this
shared understanding, relationships will be long-lasting and based on trust. As new projects are
proposed or missions change, consultation can occur under an open working relationship with an
economy of effort and a likely expectation that all parties will be satisfied by the outcome.
Moreover, even if not all parties are satisfied by the outcome, there is a greater likelihood that
tribal people will respect the outcome:
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Let me firmly state: we are not going to take you (the military) some place you do not want to go. We
recognize that the military has a mission. We are not interested in halting that mission. We want to be
partners (“co-stewards”). There are real benefits to this tribal/CRM program. We are also realistic.
Sometimes the military mission will deny our requests. We respect that [Richard Arnold, Pahrump
Paiute Tribe, personal communication 2009; emphasis added].

As heritage assets are identified, DoD will likely find that | Each day the old ones told me the same

some, perhaps most, of its managed lands represent thing [about the importance of natural
ancestral homelands for affiliated Indian tribes. Inmany | resources]. By giving us the information
areas of the western United States where tribes reside about the natural world and its remedies,

they were giving us a gift —a way of

close to their traditional lands that were withdrawn to be Heloi
elping ourselves.

managed by the DoD or other federal agencies, tribes Helen Timbimboo,
“still retain a high degree of sentiment for and attach Northwest Band of Shoshone Nation,
special significance to those lost lands” (Stoffle et al. October 2008
1990:165). Such is the case in the Great Basin where
Euroamericans generally viewed the land as hostile and with limited opportunities for economic
exploitation (D’ Azevedo 1986:1-2). Reservations were not established until the 1930s, and
Indian people continued to use lands that today are part of Hill AFB, Nellis AFB, and the Nevada
Test Site (managed by the U.S. Department of Energy) well into the 1940s (Arnold, personal
communication 2009; Stoffle et al. 1990:55). As ancestral homelands, the DoD has a special
relationship with the Indian people with whom they consult. “[T]he connection between Native
Americans and the lands held or affected by DoD installations is abstract, complex, and non-
trivial” (Stoffle 1998:75).

A CLARIFICATION OF TERMS

Three terms—*“traditional cultural property,” “historic properties of religious and cultural
significance to tribes,” and “sacred sites”’—are frequently mentioned but they sometimes mean
different things to different parties; their meanings can also be confused. Because these terms are
often used for natural resources important to tribes, definitions of these terms are provided here
for clarity, along with their relationship to the National Register.

The term “traditional cultural property”” (TCP) was coined by Patricia Parker and Thomas King
(1990) in National Register Bulleting 38, Guidelines for Evaluating and Documenting
Traditional Cultural Properties. In that bulletin, Parker and King state that a TCP:

Can be defined generally as one that is eligible for inclusion in the National Register because

of its association with cultural practices or beliefs of a living community that (a) are rooted in
that community’s history, and (b) are important in maintaining the continuing cultural identity
of the community.

As King (2003:4) elaborates elsewhere, nearly all individuals have a place that they hold special.
In some cases, those places—Iike the Ganges River in India—become important to a larger
community. The fact that, as King points out, hydrologists do not hold the river “in thrall” does
not in any way diminish its significance to the community who associate it with its cultural values
and beliefs. Hence, the Ganges would represent a TCP in India, just as the sedge fields in
California where the Pomo Indians have traditionally gathered materials needed for their baskets
(Parker 1993:1) represent a TCP for that community. Both are natural resources that are
important in the maintenance and cultural identity of a community.

9
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TCPs are not restricted to natural resources. They can be buildings, structures, archaeological
sites, landscapes, or urban neighborhoods. In this context, it is worth noting that TCPs are
physical places. They are not songs, dances, or specific traditions. For example, although the
Turkey Dance of the Caddo Nation of Oklahoma is one of the tribe’s most important, it can be
danced in a variety of places. In contrast, the Caddo Nation’s Dance Ground, where many
community-wide dances—including the annual Clara Brown Dance—are held is a “physical
place” that may be a TCP for the Caddo. National Register Bulletin 38 makes the following
points about TCPs (from King 2003:34):
o A place can be eligible for the National Register based on its value in the eyes of a
traditional community like an Indian tribe;
¢ Such a place need not be anything that’s appreciated, or even perceived as such, by an
outsider;
o Entirely natural places can be eligible for the National Register as TCPs;
o TCPs are identified through consultation with communities; and,
o The significance of TCPs must be understood with reference to community perceptions—it
is how the community perceives the place and its significance that matters.

Not all TCPs that have been identified are related to Native American communities. African
American AME churches and other religious facilities that serve the broader community often
represent TCPs. Nonetheless, many TCPs that have been identified to date are related to Native
American communities.

Historic properties of religious and cultural significance to an Indian tribe is a wordy phrase
from the 1992 amendments to the National Historic Preservation Act (NHPA). The pertinent part
of the amendments read:

* Properties of traditional religious and cultural importance to an Indian tribe or Native
Hawaiian organization may be determined to be eligible for inclusion on the National
Register [NHPA Section 101(d)(6)(A)].

* In carrying out its responsibilities under Section 106, a Federal agency shall consult with
any Indian tribe or Native Hawaiian organization that attaches religious and cultural
significance to [such] properties [NHPA Section 101(d)(6)(B)].

These new sections of the NHPA and the new term historic properties of religious and cultural
significance to an Indian tribe, unlike TCPs, apply solely to tribes and Native Hawaiian
organizations. In its Handbook (ACHP 2008a), the ACHP notes this distinction, stating that the
amendments “remind agencies that historic properties of religious and cultural significance to
Indian tribes may be eligible for the National Register” (ACHP 2008a:19). The ACHP also states
that National Register Bulletin 38 guidance for TCPs has sometimes been interpreted as requiring
the continual use of a site by the community before it can be determined to be a TCP. In the case
of tribes that underwent forced removal or where access to properties has been denied because it
is now privately held, this can constitute a hardship. The 1992 amendments to the NHPA do not
tie continual use to eligibility, and historic properties of traditional religious and cultural
importance can be TCPs, but where they do not meet the test of continual use, they can still be
evaluated under National Register criteria.

Sacred sites are a functional subset of TCPs. These sites are physical locations identified by an
Indian tribe or a representative of an Indian religion as places held sacred in their religion or used
for religious ceremonies. As King (2003:7) notes, the term “sacred” tends to be loaded with

10
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“semantic freight” because Western culture values the separation of church and state.
Nonetheless, Executive Order (EO) 13007 (Indian Sacred Sites) defines sacred sites as those with
“religious significance to, or ceremonial use by, an Indian religion.” Since EO 13007 was issued,
federal courts have found that the government should not ignore the historical value of religious
sites and that Native American sacred sites should receive protection under the National Register
(Hutt 2006).

Like other TCPs, sacred sites can be eligible for inclusion in the National Register (Figure 3).
These sites are often of such importance that their locations are kept confidential and tribes may
not wish them to be placed on the National Register for that reason:

While the Dena’ina and Ahtna tend not to be vocal and overt about important places or sacred places,
there are several kinds of places that have heightened status [Kari 2006:17]. Graves and cemeteries are
always considered important and are not to be disturbed or transected by trails. Grave locations are not
readily divulged to outsiders [Kari 2006:20].

In discussing sacredness among Native Americans, Deloria (Deloria and Stoffle 1998:28) offers a
list of types of sacred sites based on his research (Table 1). It is worth noting that not all Indian
communities will have all types of sacred sites listed in Table 1. Moreover, some of the types
listed may be TCPs for a tribe, but not considered sacred by them. Deloria (Deloria and Stoffle
1998:34) notes that prehistoric and historic migrations have affected sacred sites: “It is said that
as the people change, so does their sacred geography.” He notes that the Sioux today hold
ceremonies in the Black Hills and Nebraska Sand Hills that are close to their reservations, but “in
former years the ceremonial centers were farther east in the Dakotas, and long ago, lakes in the
Minnesota and Wisconsin region were the major ceremonial locations” (Deloria and Stoffle
1998:34). Similarly, as the Comanche moved south from the Northern Plains during the early
eighteenth century, they brought with them their belief that prominent topographic features
represent places of power (Gelo 1986, 1993). Medicine Bluffs, a series of granite hills on and
adjacent to Fort Sill in southwest Oklahoma has a steep, sheer northern scarp overlooking
Medicine Bluffs Creek. The Bluffs were and continue to be regarded as a powerful place by the
Comanche and other Southern Plains tribes. They represent a place for rituals and healing.
Hence, visually prominent natural features like Medicine
Bluffs near Fort Sill, Oklahoma, and Medicine Mounds Just as sure as anywhere there’s a

near Quanah, Texas (Kenmotsu et al. 1995, see Figure 2), Comanche, if there’s good water and
replaced prominent places that were now well to the north | there’s aknoll, they’d been on top of that
of their new lands. Finally, Deloria (Deloria and Stoffle knoll.

1998:25) noted that sacred sites are often linked. Thus,
mountains located outside of DoD-managed lands may be
related to places on the installation.

Leonard Riddles,
Comanche Nation,
quoted in Kenmotsu et al. (1994:36)

In this best practices model, the focus is on the identification and management of natural
resources important to tribes. Many or all are likely to be TCPs, historic properties of cultural or
religious importance, sacred sites, or all three. Any of these properties can be determined to be
eligible for listing on the National Register. Downer and Roberts (1993), King (2003), Parker
and King (1990), Stapp and Burney (2002), and others who have worked extensively with
communities concerned with these types of properties stress the absolute need to meet face-to-
face with the people in the community to learn if they have such properties that they value. Only
the community can say if such a property is important to them and their traditions.
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Traditional Cultural Properties in the Vicinity of
Sparrevohn Long Range Radar Site

By
James Kari
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Prepared for Cultural Heritage Studies
Environment and Natural Resources Institute
University of Alaska Anchorage
For the
U.S. Air Force
611" Air Support Group
Elmendorf Air Force Base, Alaska

May 2006

Figure 3. Cover of Kari (2006) report: Lime Village Cemetery, ca. 1935-1938, a probable sacred site and TCP for
the Alaska Native Village. On the far right is Vonga Bobby; the other persons remain unidentified. This
photograph was probably taken by Hans Seversen (Helena Seversen Moses Collection [H606], courtesy of
the National Park Service, Lake Clark/Katmai Studies Center. Cover published with permission of
Elmendorf Air Force Base, Alaska, and the National Park Service).

Table 1
Types of Sacred Sites
(after Deloria and Stoffle 1998:34)

12



BEST PRACTICES: MANAGING TRADITIONAL RESOURCES ON DoD LANDS

Site Type Site Type

Creation story locations and boundaries Sacred portals recounting star migrations
Universal center locations Historical migration destiny locations
Places of prehistoric revelations Traditional vision quest sites
Plant-animal relationship locations Mourning and condolence sites
Historical past occupancy sites Spirit sites

Recent historical event locations Plant, animal and mineral gathering sites

Sanctified ground

SUMMARY

In this study we worked with Hill and Nellis AFB and with the tribes they consult with to identify
best practices to identify, evaluate, and manage natural resources on their managed lands that are
important to the tribes. DoD installations have a long history identifying, evaluating, and
managing archaeological and historic-age cultural resources on their lands in accordance with
their legal obligations. Tribes and other stakeholders are consulted in that process. ldentification
of natural resources that may have spiritual or traditional importance to the tribes has not,
however, been consistently undertaken. Through discussions with these people and from a
variety of written reports and studies, this project identified a series of best practices being carried
out by some installations and some other federal agencies that could be used to identify, evaluate,
and manage such resources. These practices, if implemented, will not only assist installations in
meeting their legal obligations but may also improve the efficiency of their programs. That is,
inventories that include efforts to identify all resources, including natural resources of importance
to tribes, are more efficient than inventories that only seek to identify archaeological resources.

For clarity, three terms (TCPs, historic properties of cultural or religious significance, and sacred
sites) were defined. Many of the natural resources important to tribes—such as Mt. Shasta in
California or the Medicine Bluffs near Fort Sill, Oklahoma—represent one or more of these types
of resources. Discussions with the tribes will be needed to determine if one or more of such
natural resources are present on an installation’s managed lands and if any are eligible for listing
on the National Register. As such resources are identified, CRMs and NRMs will be better
prepared to manage all heritage assets on their lands.

The following chapter presents the best practices that were found during the study. They include

best practices that begin during the planning process as well as best practices for the
identification, evaluation, and management of natural resources important to consulting tribes.
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CHAPTER 2
BEST PRACTICES TO IDENTIFY, EVALUATE, AND
MANAGE NATURAL RESOURCES IMPORTANT TO TRIBES

Through their direct involvement, American Indians have shown that archaeological sites and
other components of the cultural landscape—sacred areas, traditional places and resources, and
the graves of ancestors—are not merely sources of data about the past, but are holy, sacred, and
important parts of their ongoing way of life. This recognition has led many land-managing
agencies to adjust their role as cultural resource managers to that of cultural resource stewards.

Stapp and Burney 2002:2

In this chapter the best practices to identify, evaluate, and manage natural resources important to
tribes that were found during the study are described. These best practices are currently being
used at a variety of installations. A few installations use all or most of the best practices; others
use fewer or have yet to initiate this type of program. The chapter is divided into two parts. In
the first part, the best practices focus on up-front planning activities. In the second part of the
chapter, the best practices focus on the actual identification, evaluation, and management of such
resources.

Each best practice is followed by a discussion of the practice, why it is relevant to federal land
managers, and, where possible, how it can be or is being accomplished on military installations.
The discussion is followed by one or more recommendations for implementing the best practice.
These best practices and recommendations are also presented in tabular form in Chapter 3.

PART 1: PLANNING TO IDENTIFY AND MANAGE NATURAL RESOURCES
IMPORTANT TO TRIBES

Land managers at DoD installations are well aware that the first step for any successful program
or project is gathering background information to identify the various parties interested in their
lands and projects, the reasons for that interest, and the roles of each party. This part of Chapter 2
includes best practices related to the legal mandates that help to define the parties and their roles.
Developing a clear understanding of the treaty rights of tribes with interests in an installation’s
managed lands is another best practice during planning, as is gathering general knowledge of
tribes’ histories. Another best practice is development of an installation-specific consultation
process. As cultural and natural resources managers begin consultation, conducting affiliation
studies represents another best practice as does consideration of and management of
confidentiality. Finally, in Part I, contracting best practices are described. Below, we summarize
the best practices that are best carried out during the planning process to assist with management
decisions; recommendations for implementation of the best practice are provided for each.
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Best Practice 1: NRMs and CRMs develop and maintain a thorough understanding of
pertinent laws, regulations, Executive Orders, and DoD policies to ensure that
recommendations to installation commanders are legally defensible and meet DoD
government-to-government consultation requirements.

The DoD has an interest in natural resources important to Native Americans. That interest stems
from its responsibilities under a number of laws, executive orders (EOs), and policy statements
that relate to the cultural resources responsibilities of federal agencies and American Indians.

Laws, Executive Orders, and Policies

Below is a brief review of several laws, EOs, and DoD policies that are most frequently cited and
that relate to the DoD responsibilities to consult with tribes and identify natural resources
important to them. A more comprehensive summary of these mandates is presented in Appendix
B. CRMs and others on each installation are generally well versed in the first four of these, and
nearly all ICRMPs acknowledge the rest.

The National Environmental Policy Act (NEPA) (42 U.S.C. 4321-4370c¢) compels federal
agencies to make informed decisions by requiring consideration of all relevant environmental
consequences of any proposed action. Congress, through NEPA, declared a national policy
to encourage productive and enjoyable harmony between Americans and their environment.
The Federal government is to use all practicable means to preserve important historic,
cultural, and natural aspects of our national heritage, and to maintain an environment
supporting diversity. It also requires involving the public, including affected Indian tribes, in
the decision-making process. NEPA requires that cultural, historical, and natural values are
considered in all final decisions.

The National Historic Preservation Act (NHPA) of 1966 (16 U.S.C. 470-470w) and
subsequent amendments encourage the preservation of the historical and cultural foundations
of the country as a living part of the national community life and development in order to
give a sense of orientation to the American people. It directs federal agencies to take the lead
in preserving and protecting these foundations as they represent the nation’s prehistoric,
historic, and ethnic heritage. Section 106 of the NHPA requires federal agencies to consider
the effects of its actions, including military training, on properties listed on or eligible for
listing in the National Register of Historic Places (National Register). Section 110 of NHPA
is particularly important for military installations because it states that each Federal agency
must: (1) assume responsibility for the preservation of historic properties owned or
controlled by the agency; and (2) establish a program for the identification, evaluation, and
nomination of historic properties to the National Register, and the protection of its historic
properties.

The Native American Graves Protection and Repatriation Act (NAGPRA) of 1990 (25 U.S.C.
3001-3013) provides a process for federal agencies or entities receiving federal funds to
determine the custody, protection, and repatriation of Native American human remains,
associated and unassociated funerary objects, sacred objects, and objects of cultural
patrimony.
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e The Archaeological Resources Protection Act (ARPA) of 1979 (16 U.S.C. 470aa—470mm)
protects archaeological resources on public lands and Indian lands. It also requires federal
agencies to notify tribes of permits issued for excavations on such lands if the tribe[s]
considers the sites to be of religious or cultural importance. ARPA also provides that Federal
land managers shall establish programs to increase public awareness of the significance of the
archaeological resources located on public lands and Indian lands and the need to protect
such resources. These outreach activities typically are specified in ICRMPs/INRMPs and
may involve tribal consultation and participation.

e The American Indian Religious Freedom Act (AIRFA) (42 U.S.C. 1996-1996a) confirms
American Indians’ right of freedom to believe, express, and exercise traditional religions,
including but not limited to access to sites, use and possession of sacred objects, and the
freedom to worship through ceremonials and traditional rites.

e EO 13007—Indian Sacred Sites requires federal land-management agencies to accommodate
access to and ceremonial use of Indian sacred sites by Indian religious practitioners to the
extent practical within the agencies’ missions. It also requires such agencies to avoid
adversely affecting the physical integrity of sacred sites where practicable.

e EO 13175—Consultation and Coordination with Indian Tribal Governments revoked EO
13084 (which carried the same title) but continues to reaffirm the unique legal relationship
between the United States and Indian tribal governments. It stresses that federal agencies
maintain regular and meaningful collaboration with Indian tribal governments when
formulating policies that would affect tribal governments, being guided by the principle of
respect for their self-government, treaty rights, and sovereignty. The EO also requires federal
agencies to consider costs that may be imposed on tribes to comply with policies and
regulations that the agencies develop.

e DoD Instruction 4710.2—DoD Interactions with Federally-Recognized Tribes (14 September
2006) details how all installations are to meet legal and treaty responsibilities with tribes.
The instruction mandates stable and enduring government-to-government relationships,
meaningful consultation, and consideration of the significance that tribes assign to protected
tribal resources.

e Air Force Instruction 32-7065—Cultural Resources Management Program (1 June 2004)
provides detailed instructions on roles and responsibilities for the identification and
management of cultural resources on property affected by Air Force actions. The instruction
requires consultation with federally recognized tribes that have historical ties with the
installation or are affected by the installation. It further requires that efforts be taken to
“identify, evaluate, and treat historic properties that have religious and cultural importance”
to tribes.

e Army Regulation 200-1—Environmental Protection and Enhancement (13 December 2007)
provides roles and responsibilities for all aspects of the environment, including cultural
resources. One program requirement is to establish government-to-government consultation
with federally recognized Indian tribes, and if a property of religious or cultural significance
will be affected by the installation’s actions, that consultation must be initiated. Programs
and projects that may affect properties of significance to tribes must be considered during
planning.
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MCO [Marine Corps Order] P5090.2A—Chapter 8, Cultural Resource Management (10 July
1998) establishes responsibilities for cultural resources under the control of the Marine Corps.
It defines cultural resources generically as, among other things, “resources of interest to
Native American tribes or Native Hawaiian organizations.” It requires inventory of resources
of traditional, cultural, or religious significance to Native American tribes or Native Hawaiian
organizations and requires that these inventories be undertaken in consultation with those
organizations and tribes.

Secretary of the Navy Instruction 4000.35A—Department of the Navy Cultural Resources
Program (09 April 2001) assigns and defines the roles and responsibilities for cultural
resources under the custody of or management of Navy installations. Cultural resources are
defined as those eligible for or listed in the National Register as well as “American Indian,
Eskimo, Aleut, or Native Hawaiian sacred sites for which access is protected” under AIRFA.
The instruction requires consultation with native groups when Navy undertakings may affect

National Register properties whether or not they are on Navy property.

Recommendation: Provide regulatory training opportunities for both the CRM and the NRM,
including refresher training.

Recommendation: Cross-train CRMs and NRMs to ensure they adequately understand the legal
requirements of each other’s programs. Such training can be formal classes
or review of each program’s five-year management plan.

Best Practice 2: The CRM, NRM, and other installation personnel, as appropriate are
familiar with the treaty rights of the affiliated tribes to ensure that policies and programs
take into account those rights.

From 1778 to 1871, many tribes, particularly those west of the Mississippi River, signed treaties

with the federal government ceding large areas of land that were ancestral homelands in exchange

for goods, services, or, in some cases, reservations. Some of these treaties were never ratified by
the U.S. Senate and signed by the president, but many were. For example, an 1855 Treaty

(ratified in 1859) in the Pacific Northwest between the United States and the Confederated Tribes

and Bands of the Yakama Nation ceded to the government a significant portion of Washington
state, including the lands now managed by Joint Base Lewis McChord at the Yakima Training
Center (Figure 4). The treaty specified several items of compensation for this concession,
including the following:

The exclusive right of taking fish in all the streams, where running through or bordering said
reservation, is further secured to said confederated tribes and bands of Indians, as also the right of
taking fish at all usual and accustomed places, in common with citizens of the Territory, and of
erecting temporary buildings for curing them; together with the privilege of hunting, gathering roots
and berries, and pasturing their horses and cattle upon open and unclaimed land [The Yakima Treaty
1855:Article I11].
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Figure 4. Map of Washington and Oregon showing ceded lands of the Yakama and other tribes and the areas of their
modern reservations. Note the location of the Hanford Reach (map from Stapp and Burney 2002:Figure 5.1;

courtesy of Altamira Press).

This treaty and its concessions continue to hold relevance today. Stapp and Burney (2002:85)
point out:

The Hanford Reach of the Columbia River is perhaps the most striking ethnographic resource that
is significant to the Umatilla, Walla Walla, Cayuse, Wanapum, Yakama, Palus, and other tribes.
Not only is the history of Indian use of the Hanford Reach well documented, Indian people today
continue to focus much of their attention on the river and its resources, principally fish.

Treaty rights have been upheld in federal courts, including the Supreme Court (Grossman 1992).
In Washington state, a court ruling mandated that state and tribal governments co-manage natural
resources in the treaty-ceded lands (see Figure 4), and also provided the tribe legal standing in
limiting off-reservation projects that could jeopardize salmon.

The treaties are generally similar, but the details of compensation for ceding their lands vary. For
example, in addition to the above concessions, the 1855 Treaty for the Yakama established a
reservation for the Confederated Tribes and Bands as shown in Figure 4. In contrast, the 1863
Treaty with the Eastern Shoshone (ratified in 1864) did not establish a reservation, although it did
disclose the large area the bands of the Eastern Shoshone considered their homelands (Sucec
2007:184-185). Today, that land includes southwestern Wyoming, southeastern Idaho,
northeastern Utah, and northwestern Colorado. Similarly, a portion of the land that is now Hill
AFB in Utah was once treaty land (southern part of the UTTR) for the Goshute (Sucec 2007).
Natural resources in these ceded and treaty lands may have significance to tribes (Figure 5).

19



BEST PRACTICES: MANAGING TRADITIONAL RESOURCES ON DoOD LANDS

Figure 5. White Bluffs, within the Hanford Reach of the Columbia River. The river and the Hanford Reach are
important to many central Washington and northern Oregon tribes, as is the Wanapum village of Wahluke
located at the end of White Bluffs. The Reach and village, however, lie outside any reservation (photo
courtesy of Darby Stapp).

It is important to note that these treaties, in addition to federal statutes, case law, and EOs,
establish the government’s responsibilities to tribes and Native Alaska villages. Sucec
(2006:259) writes:

[M]any factors are considered when interpreting Indian treaties. For example, the “canons of
construction” call for treaties to be interpreted to the benefit of tribes. Also considered is the special
“trust responsibility” relationship of the United States with Indian tribes. This relationship implies
moral and legal duties, “as well as a partnership agreement to insure that Indian tribes have available to
them the tools and resources to survive as distinct political and cultural groups” (Puyallup Tribe v.
Washington Department of Game in Pevar 1992:31). Other considerations include “reserved rights,”
as well as the definition of what constitutes “unoccupied lands.” It is not the intent to legally interpret
provisions of treaties mentioned here or elsewhere in this chapter, nor is it appropriate to do so. A
legal analysis of tribal use and access rights should always be conducted by an attorney with expertise
in Indian law. The intent, rather, is to simply lay out what [a]...treaty...say[s] with respect to their use
of lands outside the designated reservation.

Banks et al. (2000:35) describe such treaty rights in the Northern Plains:

Although removed from the modern reservations, [several] reservoirs are within lands set aside for the
Great Sioux Nation in the Ft. Laramie treaties. The Sioux tribes no longer have direct control of these
lands, but the tribes may still retain rights of access for hunting, fishing, or gathering, or rights to the
waters and these rights may qualify as [Indian Trust Assets]. To determine the status of these rights
accurately necessitates a review of the relevant treaties.
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Recommendation:  Ensure regular review of the provisions of any treaties made with the tribes
consulting with the installation. The treaties may contain provisions that
affect land management responsibilities and activities such as allowing
access to the installation’s managed lands. The provisions may also affect
how the installation consults with affiliated tribes.

Recommendation:  Seek the advice of the installation’s legal staff to ensure interpretations of
treaty provisions are accurate.

Recommendation:  As part of its trust responsibilities, ensure that interactions between DoD
installations and tribes take place on a government-to-government basis.
Consultants, state officials, or other non-DoD project proponents can make
arrangements for interactions with tribal officials or participate in such
interactions, but the primary participants should be DoD and the tribes.

Best Practice 3: The CRM is familiar with the history and traditions of each consulting
tribe.

Like other groups that installations consult, tribes bring their own perspectives and world view.
Those perspectives derive, in large part, from each tribe’s history and traditions. Meetings and
discussions with the tribes are facilitated when the CRM is familiar with that history and tribal
traditions. Many CRMs are already knowledgeable about the tribes they consult. For those who
are not, information on tribal history and cultural traditions are available from many sources.
Diaries and letters of Euroamerican travelers provide some of the earliest descriptions of native
peoples. Historical maps often show the locations of Indian groups, and a study of native place
names can be “a key component for determining [the locations of] specific cultural properties as
well as establishing territorial range and means of travel throughout a traditional territory” (Kari
2006:9). For example, Kari acquired information on place names from historical and modern
maps as well as oral interviews in the Lime Village, a Native Alaskan village, to more accurately
understand the traditional territories important to the Dena’ina Athapaskan people. His study was
initiated by ElImendorf AFB as part of its planning for site operations and environmental
remediation projects.

Other important background materials exist. The Bureau of American Ethnology (BAE) was
established as part of the Smithsonian Institution in 1879 and, according to the Preface to 1%
Annual Report, was directed to conduct “anthropological researches among the North American
Indians” (BAE 1881:xi). The BAE pursued this work for nearly 100 years, and its annual reports
contain considerable information relevant to natural resources that may be of traditional,
customary, or religious importance to specific tribes. Some of its reports can be accessed on-line
at Publications of the Bureau of American Ethnology (BAE 2000a) and Bureau of American
Ethnology, Bulletin Series (BAE 2000b); others are available at many university libraries. In
more recent years, the Smithsonian Institution published regionally organized volumes entitled
Handbook of North American Indians. The volumes were designed to be “an encyclopedic
summary of what is known about the prehistory, history, and cultures of the aboriginal peoples of
North America north of the urban civilizations of central Mexico” (Sturtevant and d’Azevedo
1986:xiii). Conceived as a 20-volume set, most have been published; information on those still
available for purchase can be found at the Smithsonian’s National Museum of Natural History
(2009). Additional information can be found in the cases and records of the Indian Claims
Commission (ICC). The ICC was enacted by Congress in 1947 and continued its work until late
1978. It “[h]eard and determined claims against the United States on behalf of any tribe, band, or
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other identifiable group of American Indians residing in the United States and filed within 5 years
of the passage of the . . . act” (Records of the Indian Claims Commission 1995). In presenting
evidence for or against individual claims, expert witnesses, Native Americans, and others
presented a remarkable amount of information on the Indian tribes who brought forward claims.
Oklahoma State University has digitized the decisions of the ICC, making them available at
Indian Claims Commission Decisions (n.d.).

These and other materials, in addition to tribal libraries and Name variants for the “Gueiquesale”
individual tribal members themselves, provide a considerable | in Spanish documents related to
body of available ethnographic and oral informant data for ’”Ode”é Tetx“ls"

many tribes and Alaska l\_lative groups. As with any research, GZZZZ; A

however, some data require cautions. Early accounts by Gueiquechali
Euroamericans should be understood as “first impressions” Guericochal

that need to be verified by other information. Names, for Guisole

example, were often misunderstood and various spellings gzz;gzgml

were often thought to represent unique groups. Only in the Quetzal

twentieth century did researchers begin to understand these Quesale

names often represented the same name or bands of a single T. N. Campbell
community. (1988:55)

Clemmer and Myers (1999:xviii—xix), in their introduction to Julian Steward and the Great
Basin: The Making of an Anthropologist (Clemmer et al. 1999), summarize a number of other
cautions about data in BAE reports, early ethnographies, and the ICC documents. For example,
assumptions made by these early ethnographers and observers (in this case Steward) about
abundance of animal species used for food that are based on a single observation may be
overdrawn. Recent research also indicates that Steward failed to understand the territoriality that
existed among the Indian people who lived in the Great Basin. Additionally, some early
ethnographies reflect an author’s belief that Indian tribes would be fully acculturated within
Euroamerican cultures in the near future; others failed to recognize the influence of the market
economy on the tribes and the tribes’ abilities to adapt to those forces without losing their ethnic
identity. As another caution, early in its deliberations, the ICC made the decision that if one or
several tribes were found to have held a certain territory, no other tribe could claim any portion of
that land. This decision does not match historical reality. As Walker (1999:65) points out:

“there can be an overlap zone of bilingualism, intermarriage, and other cultural mixing as much
as 100 miles wide.” There is also increasingly widespread evidence of migration during both the
prehistoric and historic eras (see Anthony 1990; Gmelch 1980; Johnson 1989; Matson and Magne
2007; Zedefio 1994, among others), and the United States government implemented forced
removal during the nineteenth century (see Everett 1990; Mulroy 1993, for two examples).

These cautions are not meant to discourage the use of early materials. As King (2003:201-202)
notes, these materials can have tremendous value: “Many California Indian tribes that virtually
lost contact with their cultural roots during the nineteenth and early to mid-twentieth century are
recovering and reconstructing them today based in large measure on what anthropologists like J.
P. Harrington were able to record, sometimes through seemingly brutal deathbed interviews.”

Recommendation: Gather background information about the tribes from early settler accounts,
historical maps, and ethnographies such as those of the Bureau of American
Ethnology series and the more recent Handbook of North American Indians.
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The data can be invaluable in meetings and discussions with tribes affiliated
with an installation’s managed lands.

Recommendation: Be aware of any biases that may exist in these documents.

Recommendation: Review any decisions about the affiliated tribes that were made by the Indian
Claims Commission.

Recommendation: Consider discussing this background material with the tribes themselves for
greater understanding of their history and traditions.

Best Practice 4: The installation develops a Native American consultation process that
meets legal requirements and its mission.

Development of an installation-specific consultation process is beneficial to program and project
planning. The consultation process varies from one installation to another based on a variety of
factors. As one factor, it is important that CRMs consider the level of consultation that the
installation is willing to undertake in keeping with DoD Instruction 4710.2. Installation
commanders should be aware of and endorse this level of consultation. It is recommended that
the consideration begin with a clear understanding of what consultation is. The Secretary of
Interior’s Standards and Guidelines define consultation as: “the process of seeking, discussing,
and considering the views of others, and, where feasible, seeking agreement with them on how
historic properties should be identified, considered, and managed” (Federal Register 1998).
Guidance for consultation with tribes that is attached to DoD Instruction 4710.2, states:
“Consultation is always a dialog, with information and opinion respectfully exchanged in both
directions.” Consultation under the regulations for Section 106 of the NHPA state:
“Consultation means the process of seeking, discussing, and considering the views of other
participants, and where feasible, seeking agreement with them.” Although these differ slightly
from each other, each definition stresses interaction and an exchange of information and views.

As an example of one consultation process, Stoffle (Deloria and Stoffle 1998:72) lays out his
steps for the process:

o Define consultation. Stoffle believes that different groups and different issues may require
some adjustment in how the parties define consultation.

e Establish cultural affiliation.

o Contact the tribes or Native Alaska villages.

e Hold an orientation meeting.

¢ Form a consultation committee. Some DoD installations have a large number of affiliated
tribes. Stoffle advocates use of a subset of those tribes to represent the interest of the
broader group, a process that has worked well at Nellis AFB (Keith Myhrer, CRM at
Nellis, personal communication 2009) and at the Nevada Test Site (Arnold, personal
communication 2009). King (2003:244) and Heathington (Planner at Luke AFB, personal
communication 2009) note that such committees are not always welcomed by all tribes.
Installations would need to speak with the affiliated tribes to determine if a committee is
appropriate.

e Conduct visits to specific locales on the installation.

¢ Develop mitigation recommendations.

¢ Maintain ongoing interaction and monitoring.

e Terminate consultation when appropriate.
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The ACHP (2008b) offers the following advice for the consultation process: (1) keep an open
mind; (2) state your interests clearly; (3) acknowledge that others have legitimate interests, and
seek to understand and accommodate them; (4) consider a wide range of options; and (5) identify
shared goals and seek options that allow mutual gain. Finally, Stapp and Burney (2002:119) note
that there is no one cookbook for consultation, but the “key ingredient to success would seem to
be sincerity.”

For installations that have had limited or no consultations with tribes, a number of resources exist
that can assist them in planning their consultation. Appendix C contains the tribal consultation
protocol in place and used at Fort Bliss, Texas. That installation is currently discussing with
tribes whether a more specific consulting agreement is needed, but this general protocol has
served the installation well to this point (Sackett, Environmental Division at Fort Bliss, personal
communication 2009). The Afterword by Richard Arnold is a summary of the Indian consultation
program in place at Nellis AFB, written from the perspective of the Spokesperson for the CGTO
representing the tribes affiliated with that installation.

The American Association of State Highway and Transportation Officials (AASHTO)? has a
website on tribal consultation that offers many other examples. The website, accessed at Center
for Environmental Excellence by AASHTO (2009), provides guidance, case studies, protocols,
and other information from a variety of federal agencies, tribes, and state governments. One
document posted on the website is a summary of a tribal summit held by the Federal Highway
Administration (FHWA) and the Pennsylvania Department of Transportation (PennDOT) in 2003
(FHWA 2004). Pennsylvania has no resident tribes within its borders. Fifteen tribes historically
affiliated with state lands attended the summit. The summary candidly presents PennDOT’s
lessons learned from the summit. These included the lesson that organizing and making travel
plans for multiple parties from different places is never easy, requires patience, and must be
carried out within federal requirements. They recommend that the agency begin with reasonable
expectations; theirs were somewhat beyond what could be covered in a first meeting. They also
recommend caution in providing too much information at a single meeting; overload can lead to
confusion or misunderstanding. It is also recommended that everyone be allowed an opportunity
to speak. Finally, they found that some of the most productive discussions occur during tours, at
meals, and in other casual settings. Other helpful, practical hints from the summit along with
several pulled from Stapp and Burney (2002:136-137, 144-150) are listed in Appendix D.

As part of the consultation process, Stoffle (2001:23) argues that the federal agency must decide
up front:

how much decision-making power can be and will be shared with Indian people. Once the range of
decision-making sharing is established, it should be clearly identified at the outset of the consultation
so that it can become a part of the Indian people’s decision about whether to participate in the
consultation.

Stoffle (2001:23) further argues that at the restricted end of shared decision-making (i.e., where
little decision-making is shared), the participants generally believe the consultation is little more
than manipulation. Participants where decision-making is more open believe they are partners, or
“co-stewards” as the CGTO are called at Nellis AFB. In developing its consultation process,
each installation will need to make its own decision about the level of shared decision-making
that can be accommodated.

% AASHTO is a nonprofit corporation in Washington, D.C., organized “for charitable, educational and scientific

purposes, all for the public welfare. . . .” (AASHTO Governing Documents, Bylaws, AASHTO 2009:1).
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As managers and senior decision-makers at the installation consider the amount of shared
decision-making with which they are comfortable, it is recommended that other issues that will
become part of the installation’s consultation process be considered internally as well (see also
Appendix C). These include but are not limited to the following:

o How will access to the managed lands be handled within the military mission?

o To what extent will managers allow tribes to review, comment, and have input into
management plans, research designs, treatment plans, and other documents?

e How will the installation implement (or not) tribal recommendations? Keith Myhrer (CRM
at Nellis AFB, personal communication 2009) said: “We considered each recommendation
separately, and implemented some immediately. Others required greater consideration and
discussion. A few were altered and then implemented. And, a few we said we could not
do.”

e Is the installation management aware that it may need to listen to complaints? If little
consultation has occurred, tribes may begin with complaints or grievances in opening
meetings. As King (2003:238) states: “It can be very irritating, especially if you think
you’re there to help. But it’s often something that simply must be said, and listened to;
something that’s required by the norms of the society—and of course something that’s
probably justified by history .. ..”

o Will the installation allow tribes to be involved in establishing priorities for identification
of natural resources important to them?

e How will the installation seek to resolve conflict?

e At what level will the command structure meet with the tribes?

¢ What etiquette will be followed during consultation meetings? Appendix D contains useful
etiquette protocols developed by the Pennsylvania Division of FHWA.

o Will the consultation be used as an opportunity to familiarize the tribes with the military
mission? How will this be done and by whom?

e How can communication be facilitated? Military time, for example, is not familiar to most
civilians, including Native American civilians. Similarly, King (2003:239) points out that
the term “avoidance” can mean quite different things to Indian people versus DoD
managers. DoD managers may define it as avoiding physical damage or intrusion, but
Indian people may also define it as visual, audible, or other avoidance. It is recommended
that the installation plan to include discussion of these types of potential communication
issues.

e How committed are the CRM and NRM at the installation to the identification of natural
resources that are important to tribes?

e How committed are the senior and command-level leaders to the consultation plan?

o How will the installation handle confidentiality?

e Is the installation consulting about a project or a program?

As another issue in developing an installation-specific consultation plan, it is recommended that
managers consider one other important issue: will there be prioritization of natural resources?
Quoting from Stoffle et al. (2001:205):

At the onset of the consultation partnership, DOE/NV [Department of Energy, Nevada] and the
culturally affiliated tribes and organizations negotiated a critical compromise: if Indian people
identified places and resources that were highly significant in cultural and religious terms, as opposed
to “less significant” places and resources, the DOE/NV would make efforts to protect those places and
resources at the expense of less significant places and resources. . . . In the effort to gain some
protection for their traditional resources, then, Indian people reluctantly agreed to engage in the
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ethically and morally difficult—and potentially dangerous from a cultural standpoint—process of
cultural triage, thereby in part violating [their] cosmological axioms and ultimate sacred postulates. In
the course of field visits, Indian people conducted prayers, rituals, and ceremonies to let the land and
resources know what was being done to them and why it was occurring.

The issue of triage and how (or if) it will be handled needs careful thought, and it is
recommended that it be discussed openly in consultation meetings with tribes to ensure that all
parties understand each other. Among other things, it cannot be assumed that triage will be
accepted as an appropriate strategy by all tribes. Because the Indian worldview sees all things as
connected, some tribes may be opposed to triage. It also is recommended that it be discussed
within the context of the installation’s military mission which is another reason why the
consultation process varies between installations. At Fort Irwin in California, the continual
training activities may dictate how triage, access, or other issues are handled. Nellis AFB, in
contrast, may be able to afford greater flexibility, provided the mission can be achieved. Ifitis
not discussed, the issue has potential for misunderstanding and conflict.

It is recommended that all these issues be considered during the process of developing an
installation-specific consultation process. As a caution, however, it is strongly recommended that
many of the final decisions on issues be deferred until meeting with the tribes. Confidentiality,
for example, is an issue that will require discussion with tribes to determine how it will be
handled; predetermination by the installation could lead to distrust. Similarly, an installation may
have its unique ideas about how it would like to resolve conflict, but if its ideas are presented as
finished products in an initial meeting with tribes, the installation may be perceived as negotiating
and consulting in an atmosphere of little trust, equity, or respect. Keith Myhrer (CRM Nellis
AFB, personal communication 2009) said: “Indians should be participants in
meetings/discussions, not spectators. If all you have at the end is a list of meetings held, you
don’t really have much.” Richard Arnold (personal communication 2009) added: “At first, in the
annual [Nellis] meetings, the archaeologists presented their findings or summaries of their
projects to the Indians. Now archaeologists and Indians present to each other and the military
their unique findings.” Consultation is about discussions that are open, respectful, and present all
views. This type of consultation occurs when the installation and the tribal people come to the
table as equals. There are certain things on military lands—access to an active impact area or one
with unexploded ordinance—that may not be negotiable. Reasonable people will understand and
expect those types of nonnegotiable issues. It is recommended that most other issues be decided
together.

Recommendation: Avoid developing a consultation process from scratch. Resources on tribal
consultation are available on the internet, and colleagues at installations who
have already initiated efforts to identify natural resources important to tribes
are willing to share their experiences.

Recommendation: Make all parties aware that guidance for DoD Instruction 4710.2 defines
consultation as “a dialogue, with information and opinion respectfully
exchanged in both directions.”

Recommendation: Before meeting with the tribes, determine the level of shared decision-
making that the installation is willing to allow. Inform the tribes of this level
in the initial discussions to ensure that all are working in good faith with the
same expectations.

Recommendation: Include the installation’s mission as a factor when planning the consultation
process. How and when resources can be avoided will vary depending on the
type of training undertaken at the installation. Discuss this with the tribes to
ensure clarity beginning with the initial discussions.
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Recommendation:

Recommendation:

Consider issues that are likely to come up during discussions with tribal
people when developing an installation-specific consultation process.
Questions—such as how conflict will be resolved, how, where, and when
access will be permitted, how tribal recommendations will be implemented
(or not), and how committed the CRM, NRM, and senior and command-level
leaders are to the consultation process and the identification of natural
resources of concern to tribes—need to be addressed internally at the
installation first.

Plan the consultation process, but finalize those issues that can be negotiated
with the consultation partners. For example, where and when access to
ranges or training areas can be provided may not be negotiable. Explain non-
negotiable issues in initial meetings with tribes, but discuss with them issues

that can be negotiated before reaching a final decision.

Best Practice 5: The installation undertakes a study to identify tribes affiliated with its

managed lands.

The decisions about ‘affiliation” are
complex. Decisions will vary dependant
upon the history of the tribes and the
lands.
Richard Arnold,
Pahrump Paiute Tribe
January 2009

There is a Mojave group — the PaiPai —
who speak all seven dialects of the Mojave
language. They are now in Baja
California. Imet with them a few years
ago. They wanted me to speak for them in
the US, but I told them I lived at some
distance, and that I don’t know what they
want. At first, I could not understand
them; then they began speaking one of the
dialects of Mojave. I realized I could
understand them! So, now we have a
situation with a real affiliation but they
not only don’t have proof, they no longer
reside in the US. They should be given a
seat at the table.
Felton Bricker
Fort Mojave Indian Tribe of Arizona,
California, and Nevada

It is recommended that identification of Indian peoples
who have historical ties with the lands managed by an
installation be one of the first steps taken. This step can
be done concurrently with other efforts, but it is vital to
the ultimate success of the overall program. If an
installation initiates a program to identify natural
resources of concerns to affiliated tribes and includes
only some of the tribes that have ties to the installation’s
lands, it will at best have to revisit issues already thought
to be put to rest. At worst, the installation could find that
tribes left out of meetings or consultations resent or
distrust future actions taken by installation commanders.
To avoid these pitfalls and for efficiency of time and
funding, identification of tribes affiliated with the
installation’s managed lands should be accomplished
early in the process.

Affiliation studies should be:

¢ thorough;

¢ undertaken by professionals trained in the study of
cultural systems; and

e completed in consultation with potentially
affiliated Indian people.

These three, simple requirements for affiliation studies are critical to the installation’s ability to
rely on the results of the study. A thorough study will include research in archives where hand-
written documents from early Euroamerican travelers or settlers in the area of the installation are
on file. These documents and historical maps often contain information on Indian people who
resided in the region. Examples of recent affiliation studies that meet these requirements include

the following:

27



BEST PRACTICES: MANAGING TRADITIONAL RESOURCES ON DoOD LANDS

Brandt, Elizabeth A.
1997 Salinas Pueblo Missions National Monument Cultural Affiliation Study. National
Park Service, Applied Ethnography Program, Southwest Systems Support Office,
Santa Fe.

Kenmotsu, Nancy A., and Mariah F. Wade
2001 Amistad National Recreation Area, Del Rio, Texas, American Indian Tribal
Affiliation Study, Phase I: Ethnohistoric Literature Review. Archeological Studies
Program, Report No. 34, Texas Department of Transportation, Austin and National
Park Service, Del Rio, Texas.

Levine, Frances, and Thomas Merlan
1997 Bandelier National Monument Ethnographic Literature Search and Consultation.
Bandelier National Monument, New Mexico.

Sucec, Rosemary
2007 Still Ancestral Homeland: an Ethnographic Overview and Assessment of American
Indian Histories and Resource Uses Associated with Hill Air Force Base, Utah. Hill
Air Force Base and National Park Service, Layton, Utah.

The study as well as meetings with specific tribes may reveal that some tribes attach traditional,
cultural, or religious significance to a DoD-owned or impacted resource but do not want to claim
affiliation with all resources. For example, Gerald Kane (personal communication, 2009) of the
Bishop Paiute Tribe stated: “My father told me that our people traveled through a large area,
sometimes a trip that would take four to five years.” Many other Indian people traveled far from
homelands. Those travels may have resulted in specific mountains, caves, lakes, or other natural
resources well removed from such homelands that came to play a role in tribal oral histories or
myths. In such cases, the tribe may express an interest in that resource, but not wish to be
“affiliated” per se. It is recommended that these claims be considered along with any claims from
affiliated tribes when complying with legal mandates.

Affiliation studies are particularly important for installations in the eastern and southeastern
United States. Many tribes there were removed, some several times. For example,

The Delaware Tribe or Eastern Delaware are one of many American Indian tribes that descend from
the Algonquin speaking horticulturalists that once lived along the Delaware and Hudson River valleys.
.. [in] Pennsylvania, Delaware, New Jersey, and New York. The Eastern Delaware are the
descendants of the so-called main body of Delaware that were systematically moved westward in . . .
reservations that were . . . established first in Ohio, then Indiana, . . . Missouri, and . . . Kansas
[Obermeyer 2009:182].

Two federally recognized tribes—the Delaware Nation in western Oklahoma and the Stockbridge
Munsee in Wisconsin—represent two Delaware-descended groups resulting from these moves.
However, in 1867, the Eastern Delaware Tribe was relocated to lands of the Cherokee Nation in
Oklahoma. Although the group sought independent federal recognition, it remained part of the
Cherokee Nation by government decree until May 27, 2009, when it was granted separate status
as an independent federally recognized tribe (Federal Register 2009). Given the complicated
history of Indian peoples, installations in the various states where they resided in the past may fail
to include some or all Delaware-descended groups in their consultation efforts unless an
affiliation study has been completed.
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A Desk Guide of military installations and federally recognized tribes located in the south and
eastern United States was compiled under a separate DoD Legacy Program-funded project
(Legacy 2007a, 2007b). In Part | of the Desk Guide (Legacy 2007a), each installation is briefly
described; it also provides the telephone number of the CRM, the installation website, and other
basic information, as well as a list of the tribes potentially affiliated with the installation. For
example, the Seminole Nation of Oklahoma and the Seminole Tribe of Florida are listed as the
only potentially affiliated tribes for Patrick AFB in Florida, whereas eight tribes are listed as
potentially affiliated with the U.S. Military Academy. Part Il of the Desk Guide (Legacy 2007b)
provides brief histories of each tribe and information about their systems of government; key
contacts are also provided. The information is quite current and would be helpful in the process
of identifying affiliated tribes.

Federal recognition of Indian tribes as groups who meet certain criteria and are eligible for
government-to-government consultation under the legal mandates discussed in Best Practice 1 is
an ongoing process. Hence, it is recommended that researchers conducting cultural affiliation
studies be aware of the current status of groups petitioning for federal recognition. Groups
petitioning may at some future date become federally recognized. For example, the Tutelo
Nyhassan Tribal Nation in Ohio submitted a letter of intent to petition in July 2005, but no
decision has been made. The Kickapoo Traditional Tribe of Texas submitted its letter of intent to
petition in 1979 and in 1981 was determined to be part of the Kickapoo Tribe of Oklahoma, a
tribe that already held federal recognition. The legislation allowed the Kickapoo Traditional
Tribe of Texas to organize as a separate body. Information on the status of petitioners in any
state can be found at List of Petitioners by State (2008). In addition to these groups, some states
have their own process for state-recognized tribes. State-recognized tribes may or may not be
federally recognized.

It is recommended that each installation determine if petitioning groups, state-recognized tribes,
or other groups that do not have federal recognition should be brought into the larger group of
federally recognized tribes with which it consults, or if they will be consulted separately as “the
public” under Section 106 of the NHPA. The decision may be controversial. Federally
recognized tribes may resent non-federally recognized groups in their government-to-government
consultation; those petitioning for federal recognition may consider any exclusion from
consultation with federally-recognized tribes to be discriminatory. At Nellis AFB and the Nevada
Test Site, petitioning, but not yet federally recognized, groups are included in the consultation
process. There, the decision for inclusion/exclusion is referred to the CGTO for its
recommendation to the installation (Keith Myhrer, personal communication 2009; Richard
Arnold, personal communication 2009), a process that has proven successful to date. Stoffle
(1998:78) offers the following recommendation:

Federally unrecognized groups, Native American organizations, and pan-Indian organizations [should]
be added to the consultation when it can be demonstrated that they do represent special ethnic-group
perspectives relevant to the cultural resource management issues of concern to the DoD installation.

Finally, it is important to recognize that consultation is multi-faceted. Installations routinely
consult with the public, federal and state agencies, and others as required by NEPA, NHPA, and
other requirements. As information on projects is released to the public, individuals who are
members of federally recognized, petitioning, or pan-Indian groups who may or may not be part
of the groups being consulted could express interest. In such cases, consultation with the public
has potential to overlap tribal consultation. During project planning for public participation,
particularly for large projects or those with potential for controversy, it is recommended that the
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installation be aware of the cross-over to tribes, both federally recognized and petitioning, or
others ranging from state-recognized to “pan-Indian” NGOs.

Recommendation: Plan to complete cultural affiliation studies early in efforts to identify natural
resources of importance to tribes. Failure to include all tribes may, at best,
require expenditure of additional funds and time to revisit decisions thought
already put to rest. At worst, the failure can result in distrust of future
actions.

Recommendation: Ensure affiliation studies are thorough and use considerable background
material. Tribal histories are often complicated by intentional migrations,
forced removals, placement of the same tribe on multiple reservations, or
other factors. Capture of the full list of tribes affiliated with managed lands
requires careful study.

Recommendation: Be aware that some tribes may claim an interest in only one or a few DoD-
owned or impacted resources, but do not consider their tribe affiliated with
the entire installation. Such claims will require consultation with that tribe
under Section 106 of the NHPA and other legal requirements.

Recommendation: Determine, in consultation with federally recognized tribes, whether to
consult with non-federally recognized groups separately or with the other
consulting tribes.

Recommendation: Prior to consulting, establish a clear understanding of each party’s legal
standing under law(s) applicable to the situation at hand. Some non-federally
recognized groups may have submitted petitions to the BIA to become
federally recognized; others may be state-recognized tribes.

Best Practice 6: The installation acknowledges shared issues with tribes when they are
encountered during consultation about natural resources of importance to tribes.

As tribes are consulted about natural resources of importance to them, they and installation
managers will begin to identify that some issues faced by DoD land managers are also of concern
to tribes. Discussions about these issues can benefit both the DoD and the tribes, and in many of
the discussions, all parties will recognize that the tribes and the DoD have their own unique
perspectives of the issues. Some of these issues may be unique to an installation that manages
lands with one or more unusual resources. Others, however, are of a more general measure.
Only a few as examples are presented here to suggest the types of issues on which tribes and
installations will share thoughts and seek solutions.

Dividing the Land

DoD-managed lands are, like other large land units, subdivided into smaller units that make sense
for the military mission of the particular installation. At Army installations, the managed land is
subdivided into training areas. Air Force installations have a different type of subdivision:
ranges.

Indian people also subdivide large land masses, but the ways they do so would likely differ from

the ways a military base would subdivide the land mass. Indian peoples’ subdivisions would be
based on their worldview. For the Southern Paiute and Western Shoshone tribes in the Great
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Basin, the land is conceptualized in three layers (Stoffle et al. 1990:78-86): (1) nations or holy
lands that represent all the land mass that they and their relatives co-inhabited; (2) districts that
represent smaller areas that were inhabited and used by relatively close-knit populations; and (3)
local use areas that are smaller still and contain a variety of natural resources (springs, reeds, nut
trees, other food sources, etc.) that could serve as base camps for families. Other Indian people
view land subdivisions differently. For example, the Seneca, whose former territory was
composed of all lands of New York west of Seneca Lake including lands in Pennsylvania and
Ohio, are divided into three primary Seneca communities. However, they do not recognize firm
boundary lines between the aboriginal territories of each other: “There is no definitive method to
delineate traditional territories by nation because the people are culturally affiliated by clan,
belief, and language, which transcend geographical boundaries” (Legacy 2007b:124).

It is recommended that these unique perspectives on the same issue (land subdivision) be shared.
The way the commander at an installation thinks about the land may/may not be how tribal
people think about it. By understanding the diverse viewpoints on the same issue,

misunderstandings can be avoided, or at least smoothed.

Using the Land

It is important to explain how the military uses the land today. That use is directly tied to the
mission at each installation. On the ranges at Hill AFB, Nellis AFB, and other Air Force
installations, direct ground disturbances are generally limited. Keith Myhrer (personal
communication 2009) estimates that only about 10 percent of Nellis AFB-managed lands receive
direct impact. Noise impacts during overflights at Air Force installations can, however, be
disturbing during visits to Indian sacred sites both on and off managed lands. Land training in
on-road and dismounted pedestrian and vehicular off-road maneuvers, construction of fixed sites,

target ranges, and other infrastructure needs are commonly
associated with U.S. Army, Marine, and National Guard
installations. These training needs can result in direct impacts
to natural resources considered important to tribal people.
Vegetation loss can occur. If the affected plants were to
important resources for medicine, food, or other uses, this
could be a source of concern for the tribe(s). Moreover, on
bases such as the National Training Center that have heavy
annual training schedules, access to important natural
resources may be quite limited. As tribes are consulted, it is
recommended that these uses be clarified. They are key in
establishing the foundation of tribal decision-making about
their comments on projects and programs at the individual
installations.

We became aware we were
overflying Shoshone and Paiute
lands but we didn’t have a formal
way of communicating with them.
So the base commander visited the
Shoshone. While he was talking
to them, he was overflown and the
windows rattled. [The Shoshone]
said, “You see what we mean?”
Tad McCall,
Then-Deputy Assistant
Secretary of the Air Force for
the Environment
(quoted in Williams 1998)

The natural resources program and the elements of that program represent another shared issue
between the installation and the affiliated tribes. Tribes used the natural resources in their
ancestral lands for food, tools, medicine, storage, manufacture, and a number of utilitarian
functions. They also used them for spiritual purposes. In some cases, the resources that became
inaccessible when military lands were withdrawn have become “symbols of a people’s ethnic
identity and historic experience” (Stoffle et al. 1990). This type of symbolism underlies many
tribal concerns for the natural resources on DoD lands. NRMs at installations are concerned with
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protecting sensitive species and maintaining the sustainability of military lands for training.
Thus, the NRM is concerned with, among other things, what resources are located on the
installation, their long-term viability, and issues related to erosion, introduction of invasive
species, and over-abundance of species. Tribes and land managers can sometimes aid each other
when they collaborate to reach a shared understanding. Richard Arnold, in the Afterword, notes
that the CGTO at Nellis AFB encouraged the installation to consider and implement the Native
American approach to pinyon pine management. When implemented, it resulted in significant
cost savings. Not all installations will have such case studies, but if discussions that lead to such
results are undertaken, positive results may occur.

Distance Matters and the Costs of Consultation

Distance matters, and it is a prominent issue in the costs of consultation. On the one hand, the
installations want to identify and consult with all tribes with an interest in their lands. Similarly,
the tribes with those interests want the installations to consult with them. As recommended in
Best Practice 2, government-to-government consultation is best carried out in face-to-face
meetings. The fact that, as stated, the only parties who can ultimately say whether certain natural
resources have value to them are the tribes themselves leads to the other side of the coin:
distance. In many areas of the western United States, at least some of the tribes reside relatively
close to installations associated with their ancestral lands. Consider, however, Fort Belvoir in
Virginia. Potentially affiliated tribes include the Absentee Shawnee Tribe of Indians of
Oklahoma, Catawba Tribe of South Carolina, Eastern Band of Cherokees of North Carolina,
Cherokee Nation of Oklahoma, and United Keetowah Band of Cherokee Indians of Oklahoma.
The tribes in the Carolinas are certainly closer, but all reside out of state, and those in Oklahoma
are at considerable distance from Fort Belvoir. Similar situations exist for many installations.

Face-to-face consultation in these types of situations presents challenges. One option is for land
managers to travel to tribal headquarters to meet with tribal officials. However, this option can
result in relatively heavy travel schedules for installation staff in order to meet with all tribes, and
tribes who were forcibly removed long ago may not know what resources exist on the installation
that might be of concern to them. Another option is to request that tribes travel to the installation.
Although this has benefits, tribes also have limited staff and do not have travel budgets to
accommodate this type of consultation.

DoD has no written guidance supporting tribal travel or per diem for tribes. Part E2.4 of DoD
Instruction 4710.02 states:

Consultation should take place at a time and in a location convenient for tribal
representatives. DoD staff may find it necessary to negotiate the time and place for
consultation, recognizing that many tribes do not have an operating budget that will pay for
tribal representatives' transportation and per diem, and that tribal representatives may have
existing work, community, and family commitments.

The preceding does not say DoD branches should support, or even strive to support, actual costs
for travel/per diem. In their handbook on consultation with tribes, the ACHP (2008a:11-12):

Encourages federal agencies to take the steps necessary to facilitate tribal participation at all
stages of the Section 106 process. These steps may range from scheduling meetings in
places and at times that are convenient for Indian tribes, to paying travel expenses for
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participating tribal representatives. Indeed, agencies are strongly encouraged to use
available resources to help overcome financial impediments to effective tribal participation
in the Section 106 process.

The DoD, like other federal agencies, is influenced by this non-DoD guidance. It is not, however,
a requirement.

A preferred solution to this shared issue cannot be recommended. Agencies and installations
have reached various solutions. Some of those solutions have been welcomed by the tribes;
others have not, particularly in cases where the tribe has not been able to travel to the installation
or project due to lack of funding or in cases where the tribe has traveled but not been reimbursed.
In sum, distance does matter, and it is recommended that the issue is one that be discussed
between the installation and the tribes to reach an understanding of the shared issue

Recommendation: Share unique perspectives on the same issue (such as how the military
subdivides the land versus how the tribes subdivide the land) when different
perspectives surface during consultation. By understanding the diverse
viewpoints on the same issue, misunderstandings can be avoided or at least
smoothed.

Recommendation: Explain how the military uses the land including both impacts and the natural
resources programs to maintain sustainability of training lands. Tribes may
be aware of the impacts but may have limited knowledge of military
programs to restore the land.

Recommendation: Listen to how tribes used the land. Some tribal practices focused on
sustaining selected resources. Determine if collaboration of new and old
practices would be feasible or practical.

Recommendation: Establish a policy on how the installation will handle the costs of consulting
with tribes located at some distance from the installation. Explain the policy
to the tribes in order that expectations are understood.

Best Practice 7: The installation manages confidentiality, an issue of concern to tribes, by
discussing it with tribes during project or general management planning.

Tribes differ in their degree of openness when discussing where resources of concern to them
might be located or why the resources are important to them. Indian people may feel that talking
about these resources releases confidential information. As Stapp and Burney (2002:158) write:

In particular, tribal members don’t discuss human remains and burial locations. Likewise, they are
cautious about divulging locations where food and medicines are procured. This information can also
be sensitive and confidential. The Creator could take these necessities away if they are shared with
others. Maybe not, but better safe than sorry.
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Native people rarely need to
explicitly identify these kinds of
places, much less publicize their
whereabouts. To the contrary, it’s
non-Indians who want to identify,
catalog, record, photograph, and,
whenever possible, publish their
findings. These situations cause
confusion and distress to Indian
people.

Stapp and Burney

(2002:158)

The people in the tribes who may know the most about these
resources are the elders, and they may not wish to speak
directly with outsiders, particularly about resources important
to their traditions. They may also be reluctant to speak of the
resources because of the time they have been separated from
the installation’s lands. For example, one of the tribes
potentially affiliated with Fort Benning in Georgia is the
Alabama Coushatta Tribe of Texas. Because the tribe settled
in East Texas in the early 1800s, members may collectively
know the types of resources of concern, but their memory of
where those resources might be located on Fort Benning in
Georgia could be dimmed by the 200 years since the Alabama

Coushatta moved west. Another tribe potentially affiliated with Fort Benning, the Miccosukee
Tribe of Indians of Florida, is closer to the Fort Benning lands. However, since the installation
lands have been generally inaccessible since it was established in 1918, this tribe too may have
little knowledge of where the resources of interest might be located.

There is no one answer to eliciting information about natural resources of concern in the context
of American Indian concerns about resource abuse and confidentiality. Certainly, developing a
long-term, trusting relationship with the tribe through meaningful consultation can aid in
overcoming fears of abuse of the data. In addition, it is helpful to discuss confidentiality with
tribal representatives—what type of information they want protected, how much can and should
be kept confidential, where such data will be housed, who would have access, etc. It is
sometimes appropriate to contract with professional archaeologists, ethnographers, and

anthropologists to acquire information on natural resources from the tribes or make site visits. As
one example, the TCP study for the Sparrevohn Radar site was undertaken by Dr. James Kari, an
anthropologist with more than 30 years of experience with the language and culture of the people

of Lime Village, a Native Alaska village (Kari 2006). His prior experience with this and other
Dena’ina villages was beneficial to both parties. For the Air Force, he was able to provide the
information it needed to proceed with its environmental planning. For the residents, Kari
(2006:10) provided the Lime Village Traditional Council with a draft of his report to give them
input into the conclusions he derived from a series of interviews and other background materials
and allowed them the opportunity to extract information not suitable for publication. He also
stated, “I have also taken it upon myself to copy numerous tapes, maps, and reports and to present

these items to the Lime Village Traditional Council” (Kari
2006:10). In cases like these, where there is clear, meaningful
collaboration with the native people, experienced professional
anthropologists can be an asset.

At Nellis AFB, tribal people work as full-time tribal field
crewmembers with archaeological crews. As a result,
archaeologists say they have gained a better understanding of
the significance of natural resources (caves, rockshelters,
plants, etc.) to the affiliated tribes (Grant and Wenzlau 2008),
while Indian people believe they have not only brought new
perspectives to archaeologists but they have also achieved
new understandings of archaeological methods and goals.
Gerald Kane (personal communication 2009) of the Bishop
Paiute Tribe stated: “At Nellis, I have learned things from
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As with most other aspects of the
program, the [field] teams evolved
over time and met with some
resistance in the beginning.
Initially, the tribal people were to
“just look,” and some contractors
and others resisted the idea that the
tribal members could be
compensated. However, the CGTO
showed that level