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EXECUTIVE SUMMARY

The purpose of this document is to provide Major Army Commands (MACOMs) and Installations guidance on the selection, use, and management of Land Use Controls (LUCs).  LUCs are remedial actions that include any type of physical, legal, or administrative mechanism that restricts the use of property in accordance with a remedial decision.  LUCs may be imposed either during or subsequent to an environmental response conducted under the Comprehensive Environmental Response, Compensation and Liabilities Act (CERCLA), or corrective action under the Resource Conservation and Recovery Act (RCRA).

On January 17, 2001, the Deputy Under Secretary of Defense (Environmental Security) issued the final Department of Defense (DoD) Policy on Land Use Controls Associated with Environmental Restoration Activities and implementing guidance.  The Army has developed this document to supplement the Department of Defense (DoD) guidance and to provide Army environmental restoration personnel with the tools necessary to make and implement decisions regarding the use of LUCs in the cleanup process.

This document is applicable to National Priorities List (NPL) and Non-NPL CERCLA decision-making at Base Realignment and Closure (BRAC) and active installations.  Although the primary focus of this document is on using LUCs in the CERCLA decision-making process, LUCs are also commonly used in decision-making under other environmental legal authorities such as RCRA and unexploded ordnance (UXO) cleanups.  The general LUC principles outlined in this document should be applied for all LUCs regardless of the cleanup process being implemented.  For Federal-to-Federal agency transfers (including transfers between DoD Components), the receiving agency will generally be responsible for the maintenance and management of LUCs.  This document does not apply to U.S. Army Civil Works property, Formerly Used Defense Sites (FUDS), or property Outside the Continental United States (OCONUS).

LUCs are used to mitigate risks associated with exposure to contamination either during or residual to cleanup, instead of eliminating those risks by removing or treating the contaminated media to unrestricted use levels.  LUCs should therefore be used primarily as a component of other remedial actions unless leaving waste in place proves to be the most favorable risk management decision (i.e., due to technical or economic limitations, concerns regarding worker safety, or to prevent extensive collateral ecological damages).  When LUCs are included in the remedy, a full accounting of life-cycle costs is very important in determining the feasibility of using LUCs, not only in implementing LUCs (e.g., fencing, signage, etc.), but also in maintaining and enforcing LUCs over time.  Unlike more permanent solutions (e.g., clean closure), LUCs may entail considerable life-cycle costs over a long duration.

When documenting environmental restoration decisions regarding remedy selection, the Record of Decision (ROD)/Decision Document (DD) should describe the exposure scenario that was used to select the remedy.  Also included should be the assumptions made concerning current and reasonably anticipated future land use(s), along with specifications of and/or prohibitions on activities on the property, and a discussion of contaminants remaining at the site.

If a decision is made to that no active remediation is necessary, a ROD/DD must also be prepared.  This document should outline the rationale behind the decision, include relevant exposure assumptions, and document the reasonably anticipated future land use.  Any currently existing restrictions on land use that were used to make this determination should be described.  

Currently, the Army tracks the selection and management of remedial actions (to include LUCs) in the Defense Site Environmental Restoration Tracking System (DSERTS).  When a remedy selection is made, installations are required to input that information in DSERTS.

In order to show that LUCs are recorded and managed effectively, appropriate control mechanisms should be put in place.  These controls include the incorporation of LUCs into existing land use management processes such as an Installation Master Plan (for Army-controlled property) and, if available, into state/local recordation systems (for property to be transferred or leased).  When feasible and appropriate, a layering strategy or a system of mutually reinforcing controls should be used.

It is the Army’s preference to use existing processes and mechanisms in the development, implementation, and management of LUCs.  If, however, a separate voluntary agreement with a regulatory agency is needed to facilitate the use of LUCs, such agreements should be consistent with existing law and authority and be similar in scope for similar non-DoD property.  The Army cannot enter into any agreement that would nullify the Army’s CERCLA authorities.  Additionally, any agreement must recognize the Army’s lead agency status and should explicitly acknowledge such authorities and rights.

1.0  PURPOSE AND SCOPE

The purpose of this document is to provide Major Army Commands (MACOMs) and Installations guidance for making decisions under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) or the Resource Conservation and Recovery Act (RCRA) Corrective Action program regarding the selection, use, and management of Land Use Controls (LUCs).
The intent of this document is to help ensure that land use activities in the future remain compatible with the land use restrictions imposed on the property during the environmental restoration process.  For transferring property, this document provides details on implementing LUCs through the pre-transfer, transfer, and post-transfer stages of the property transfer process. 

As land use planning and management is typically a local function, this document focuses on how to implement and manage LUCs through applicable land use planning mechanisms in order to ensure that use restrictions remain effective.  This document assumes that remedial decisions have been finalized and does not encourage the reopening of previous remedial decisions.  It does, however, provide mechanisms for implementing remedial decisions that involve LUCs in the most effective way possible.
2.0 BACKGROUND

On January 17, 2001, the Deputy Under Secretary of Defense (Environmental Security) issued the final Department of Defense (DoD) Policy on Land Use Controls Associated with Environmental Restoration Activities and implementing guidance.  

The Army has developed this document to supplement the Department of Defense (DoD) guidance and to provide Army environmental restoration personnel with the tools necessary to make and implement decisions regarding the use of LUCs in the cleanup process.

3.0  APPLICABILITY

This document is applicable to National Priorities List (NPL) and Non-NPL CERCLA decision-making at Base Realignment and Closure (BRAC) and active installations.  Although the primary focus of this document is the use of LUCs in the CERCLA decision-making process, LUCs are also commonly used in decision-making under other environmental legal authorities, such as when conducting Corrective Action under the Resource, Conservation and Recovery Act (RCRA) and during unexploded ordnance (UXO) cleanups.  The general LUC principles outlined in this document should be applied to all LUCs regardless of the cleanup process being implemented. 

In some cases, LUCs may also be needed while conducting environmental restoration investigation before making a remedial decision, or during cleanup activities.  Examples of such restrictions include site security for property and equipment, safety concerns typical of a construction or industrial area, and concerns about health or potential exposure to possible contamination.  Mechanisms to ensure such restrictions, or controls that are required for a specified period of time or until completion of specific environmental restoration activities, are often called “cleanup LUCs” or “interim LUCs.”  This document also applies in the selection and implementation of “cleanup LUCs.”

3.1  Transfers Out of Federal Control

This document applies to real property being transferred out of Federal control where a decision to restrict land use has been made as part of the environmental restoration process.  Such property includes early transfers made pursuant to CERCLA section 120(h)(3)(C) and property assigned to another Federal agency solely for the purpose of transfer to a non-Federal entity.

3.2  Active Installations

This document applies to real property at active installations in the United States and U.S. territories.  The document applies whenever a decision to restrict land use is made as part of the environmental restoration process.

3.3  Leased Property

If real property is put into reuse through a long-term lease before being transferred by deed, the framework described in this document is applicable for developing LUCs.  Those lease restrictions shall be reflected in the Finding of Suitability to Lease and lease documents as further described in the May 18, 1999, DoD Policy on the Environmental Review Process to Reach a Finding of Suitability to Lease (FOSL). Additional Army guidelines are available from the Army BRAC Office.
This document also applies to active installation property leased to third parties.  In such a situation, the Army should inform the lessee of the existence of LUCs and make the lessee’s compliance with the LUCs a binding condition of the lease.

3.4  Exclusions

For Federal-to-Federal agency transfers (including transfer between Components), the receiving agency will generally be responsible for the maintenance and management of LUCs.  This document does not apply to U.S. Army Civil Works property, FUDS, or property OCONUS.

4.0  BASIC DEFINITIONS

4.1 Land Use Controls  (LUCs)

LUCs are physical, legal, and administrative mechanisms that restrict property use; these mechanisms are defined below.  LUCs are used to mitigate risks associated with exposure to contamination either during or residual to cleanup, instead of eliminating those risks by removing or treating the contaminated media to unrestricted use levels.  LUCs should therefore be used primarily as a component of other remedial actions, unless leaving waste in place proves to be the most favorable risk management decision (e.g., due to technical or economic limitations, concerns regarding worker safety, or to prevent extensive collateral ecological damages).

· Physical mechanisms encompass a variety of engineered remedies that reduce or eliminate exposure to contaminated media.  Such controls are intended to keep trespassers away from a site, warn people of dangers, or restrict or contain actual or potential contaminant migration.  These mechanisms are also known as Physical Controls or Engineering Controls (ECs).
· Legal mechanisms used for LUCs may be the same as those used for institutional controls (ICs), as discussed in the National Contingency Plan (NCP).  These mechanisms are primarily imposed to ensure that restrictions on land use, developed as part of a remedy decision, stay in place.    Examples of legal mechanisms include restrictive covenants, equitable servitudes, and deed notices.
 

· Administrative mechanisms include notices and existing construction permitting or land use management systems that may be used to ensure compliance with use restrictions.

A more detailed discussion of various physical, legal, and administrative mechanisms is available in Attachments A and B.

For property that is to be transferred with some type of LUC, the types of mechanisms that restrict land use are generally either governmental or proprietary.  Governmental mechanisms originate from state or local police power authorities, including zoning, permitting, and local redevelopment ordinances.  Proprietary controls are contractual mechanisms, usually established in a deed or contract for sale in the form of covenants or easements.  A particular property may require different types of use restrictions.

Active installations cannot use restrictive covenants or negative easements to restrict property because these restrictions cannot be created without a conveyance.  Furthermore, Federal real property policy generally does not permit creation of restrictive covenants or negative easements by a land holding agency, such as the Army.  As a practical matter, even if these restrictions could be placed on active installation property, restrictive covenants would not be effective for notifying installation personnel of the existence of land use controls because they are recorded in the local land records office, and title searches are typically not performed when making land use decisions at active installations.  However, the incorporation of LUCs into existing land use management processes, such as an Installation Master Plan or into state/local recordation systems, is one way of effectively controlling land use.  Examples of various types of LUCs are given in Attachment A.

4.2  Reasonably Anticipated Future Land Use

A risk assessment under CERCLA analyzes exposures under current and future land use conditions in order to provide decision-makers with an understanding of exposures that may occur in the future.

Reasonably anticipated future land use assumptions are typically established before completing the CERCLA investigation and may be based on various factors, including statutory land use designations (e.g., an act of Congress), contractual arrangements for transfer of property, zoning, community reuse plans, and installation master plans.  The assumption of residential land use is not a requirement under CERCLA or the NCP and may not be justifiable if the  probability that the site will support residential use in the future is small.  If the determination is made, based on the reasonably anticipated future land use, that no active remediation is necessary, a ROD/DD must also be prepared.  This document should outline the rationale behind this determination and include relevant exposure assumptions and documentation of the reasonably anticipated future land use.  Any currently existing restrictions on land use that are required to support this determination, or other factors that were relied upon, should be described.

For BRAC property, the Local Redevelopment Authority’s (LRA’s) redevelopment plan (specifically the land use plan) typically will be the basis for land use assumptions.  If there is no such redevelopment plan, the environmental office, in consultation with the supporting property disposal agent or real property management office, will develop the reasonably anticipated land use.  Development of the reasonably anticipated future land use assumption may entail evaluation of a range of likely land uses, taking into account factors such as stakeholder input, current land use, current zoning classification, property characteristics, and the land use in the surrounding area.  The reasonably anticipated future land use assumptions allow the installation (in conjunction with regulatory agencies) to determine the appropriate remedy and whether LUCs are necessary.  One Army objective at BRAC installations is to facilitate community redevelopment efforts; however, this does not imply that reuse alone dictates the selection of the environmental restoration remedy.  This remedy must be selected in accordance with the remedy selection criteria established in the NCP that include cost, implementability, and short- and long-term effectiveness.

5.0  REGULATORY FRAMEWORK

The Army’s Environmental Restoration Program (ERP) is a comprehensive program to identify, investigate, and clean up contamination at active and closing and realigning Army installations.  Restoration sites include those contaminated by past or closing defense activities and where a response is required by CERCLA as amended by the Superfund Amendments and Reauthorization Act (SARA); or the Resource Conservation and Recovery Act (RCRA).  For BRAC installations, the Community Environmental Response Facilitation Act (CERFA) directs federal agencies to identify uncontaminated parcels of land available for reuse and transfer at all BRAC properties and allows the transfer or lease of remediated parcels of land when all remedial action necessary to protect human health and the environment has been completed.  At all installations under the Army's ERP, the Army must ensure that its remedies are protective of human health and the environment. 

CERCLA expresses a statutory preference for permanent remedies that reduce the mobility, toxicity, or volume of residual contamination.  This LUC management plan is not intended to be used to circumvent this preference or to promote the use of LUCs in situations where complete remediation is both practicable and feasible.  Rather, this document will enable environmental restoration personnel to better comply with existing regulations and improve the effectiveness of LUCs where they are used.  This section briefly outlines the regulatory framework guiding the use of land use controls at Army installations.

 5.1  Land Use Controls in CERCLA Remedies

The procedures for evaluating and selecting remedies conducted under CERCLA authority were promulgated in the National Contingency Plan (NCP), and codified in 40 CFR 300.  In the NCP, EPA stated that institutional controls, which are one form of LUCs, should be used primarily to supplement engineering controls, but did not prohibit their use as the sole remedy.  Specifically, the following language on the use of ICs is provided in 40 CFR 300.430(a)(iii)(D):


Institutional controls may be used during the conduct of the remedial investigation/feasibility study (RI/FS) and implementation of the remedial action and, where necessary, as a component of the completed remedy.  The use of institutional controls shall not substitute for active response measures (e.g., treatment and/or containment of source material, restoration of ground waters to their beneficial uses) as the sole remedy unless such active measures are determined not be practicable, based on the balancing of trade-offs among alternatives that is conducted during the selection of [the] remedy.

Because LUCs are used to control exposure to residual contamination instead of eliminating or reducing such exposure, LUCs should be used primarily as a component of other actions unless leaving waste in place proves to be the most favorable risk management decision (due to technical or economic limitations, concerns regarding worker safety, or to prevent extensive collateral ecological damages).

When LUCs will constitute or be included in a remedy, environmental coordinators need to identify, evaluate, and select the specific ICs that will contribute to the long-term effectiveness of the remedy.  Making decisions about remedies that include LUCs requires various considerations, such as:

· Considering the role of LUCs early in the remediation decision-making process;

· Communicating with regulators, the public, and other stakeholders on future use issues;

· Considering site-specific factors that influence the type and extent of controls;

· Defining specific goals and objectives for selecting LUCs; and

· Evaluating LUCs with the same degree of rigor used for all types of response actions.

5.2  CERCLA Remedy Selection Criteria

When conducting a feasibility study, there are nine established selection criteria that are to be used for balancing trade-offs, evaluating, and selecting remedies.  These nine criteria are grouped into the following three categories:

Threshold criteria that must be met to be considered eligible for selection:

· Overall protection of human health and the environment;

· Compliance with applicable or relevant and appropriate requirements (ARARs), unless a waiver is available;

Primary balancing criteria:
· Long-term effectiveness and permanence;

· Reductions of toxicity, mobility, or volume through treatment;

· Short-term effectiveness;

· Implementability;

· Cost;

Modifying criteria:

· State acceptance; and

· Community acceptance.

When selecting LUCs as part of a remedy or as the sole remedy, the NCP prescribes that permanent solutions should be used to the maximum extent practicable, and considers the preference for treatment as a principle element of a remedy (40 CFR 300.430(f)).  As with all other remedies, LUCs need to be evaluated in terms of the nine CERCLA criteria.  As such, they should not be accepted without analysis as to their enforceability and protectiveness, nor should they be summarily rejected simply because they involve no treatment.  The nine criteria in the NCP must be applied to a LUC remedy in the same manner as remedies involving treatment or removal.  In order to properly and fairly evaluate LUCs, the control proposed for use should be described and research, including legal research, should be conducted up front to support an assessment of the potential effectiveness of different forms of LUCs in the Feasibility Study.  The ability to enforce any controls should be evaluated, and the party who will enforce the controls should be identified.  The language in various State laws offers potential tools to assist in implementing LUCs; installations should explore these options in their own State.

As with all response actions, evaluating LUCs should be focused on three primary elements:  effectiveness, implementability, and cost.  These considerations are the basis for evaluating whether or not specific LUCs can achieve the goals and objectives identified for the remedy.  While the specific details of the LUC may be left for the implementation plan, the following elements should be considered during initial remedy selection.

5.2.1  Effectiveness

Effectiveness relates to the ability of the LUC to address the specific conditions warranting control (e.g., exposure to contaminated groundwater) for the duration that the control is to be in place.  Effectiveness includes both short- and long-term considerations.  Therefore, the controls must be effective for the current contaminants, exposure pathways, and receptors, as well as those in the future which result from changes in contamination (e.g., decay, migration), exposure pathways (e.g., cross media impacts) and receptors (e.g., change in site use).  The probability that LUCs will be effective increases if the goals and objectives for their use are clearly specified.  Key elements such as durability, enforceability, monitoring, and the ability to modify the controls are important to ensuring that the LUCs are effective over time and in changing conditions.

· Durability – will the physical (e.g., materials used for fences or signs) and the organizational (e.g., local zoning boards, deed recording systems) components of the LUC exist for the length of time they must be in service?

· Enforcement – who will have the authority and responsibility to bring action if a LUC is breached?  What will constitute breach of a LUC and what remedies can the enforcing entity seek?  Who will pay for the enforcement and how much will that cost?

· Monitoring – how often must the IC be assessed to determine if it is functioning properly or if it has been breached?  How will it be monitored?  Who is responsible for monitoring?  Who will pay for monitoring and how much will it cost?

· Modifying – what performance indicators must be developed to indicate that either (1) The control is not working effectively and must be modified, or (2) The control is no longer needed and can be discontinued?

5.2.2  Implementability

Implementability relates to the ability of the control measure to be instituted, maintained, and enforced.  Certain LUCs require consideration of jurisdictional authorities (e.g., permits) in order for the control to be implemented.  Additionally, even if the control can be implemented legally, there needs to be an entity willing to monitor and enforce the control.  Early communication with parties responsible for instituting and enforcing control measures (e.g., local municipalities) is imperative to evaluating whether or not the control can be implemented.  Unlike many other remedial actions where physical and technological considerations for implementation are paramount, LUCs require considering legal, political, and socio-economic constraints to implementation.  Further, these considerations are subject to change over time.  The following questions are among those that need to be answered when determining the implementability of LUCs:

Possible LUCs when Transferring Land
· Easements - Is the party receiving the land willing to agree to an easement held by the Army which could limit the party’s land usage?  Is the easement legally durable?

· Deed Notifications - Is the relevant information available that must be included in the deed?

· Deed Restriction - Does the state recognize deed restrictions for the length of time they will be required?  Can the deed restriction be created to bind all subsequent buyers?  Is the prospective landowner willing to agree to the terms of the deed restriction?  Can the Army monitor its interest in the land?

· Permits - Is the government body (e.g., state or local) with jurisdiction over the land willing to maintain the information about the restrictions to determine if permits can or cannot be granted?

· Zoning - Does the local government with jurisdiction over the land have authority or the capability to implement and enforce a zoning program?  Is that government body willing to maintain the information it needs to determine if zoning variances can be granted?

LUCs when Leasing Land
· Lease - Does the Army have the authority to enter into the lease or contract?  Are the terms acceptable to the Army and future land users?  Are the terms enforceable if violated?

Possible LUCs when Retaining Land
· Fences - Can a fence be designed, built, and maintained to provide the necessary protection from intrusion for the length of time required?

· Signs - Can signs be designed, built, and maintained to provide the necessary protection from intrusion for the length of time required?

· Security – Can the Army provide adequate security/enforcement to ensure routine surveillance of the site to prevent unauthorized access?

5.2.3  Cost

Cost is an important factor, not only in implementing LUCs (e.g., fencing, signage), but also in maintaining and enforcing the LUCs over time.  Unlike more permanent solutions (e.g., clean closure), LUCs require consideration of life cycle costs over a long duration.  These costs include general maintenance of physical measures as well as funding for enforcement and monitoring activities.  Elements of the life cycle cost for LUCs include maintenance of physical control measure (e.g., access restrictions), and remedy monitoring and enforcement activities.  For some types of LUCs some elements of the life cycle cost may be incurred by entities other than the Army, however, such costs must also be considered in the life cycle cost analysis.  Changes in the local economic conditions may impact the ability of a local organization to continue to monitor, maintain, and enforce controls.  When evaluating costs, it will be necessary to consider these life cycle aspects and the uncertainties associated with securing necessary funding over time.  Life cycle costs will be heavily dependent upon the following factors:

· Site specifics (e.g., “no fishing” signs may need to be replaced frequently at sites prone to flooding, inspections to locate any non-approved excavations may need to be more frequently completed at sites that are attractive and prone to such intrusion);

· The type of LUC used (e.g., a high-security fence versus a simple three-strand fence);

· The length of time the LUC must be effective.

	Feasibility studies (FSs) that consider a remedy requiring a land use restriction should include the costs of implementing and maintaining the LUC, as well as an evaluation of an “unrestricted use” alternative.  Evaluating the “unrestricted use” scenario allows decision makers to consider the impact of cost in remedy selection.  For FSs that are initiated after October 31, 2000, the “unrestricted use” scenario should be evaluated.  Any FSs that are ongoing should attempt to include the “unrestricted use” scenario if practicable.




5.3  Land Use Controls in RCRA Remedies

Although there is less information regarding the use of LUCs in RCRA corrective actions, guidance on the use of LUCs in RCRA corrective actions can be found in the Advanced Notice of Proposed Rulemaking (ANPRM) for corrective action for releases from solid waste management units (SWMUs), published in the Federal Register in May, 1996 (61 FR 19431, May 1, 1996).  The 1996 ANPRM defines and updates information proposed by EPA in the Proposed Subpart S corrective action regulations, which were published in 1990 (55 FR 30798, July 27, 1990).  Although the 1990 proposed rule was recently withdrawn and EPA has stated that the 1996 ANPM is the primary guidance (64 FR 54604, Oct 7, 1999), many states have based their RCRA programs on the withdrawn 1990 rule and are likely to retain elements in their programs.

The 1996 ANPRM states that EPA is committed to consistency between the results of the CERCLA and RCRA remedial action programs and thus, any changes to the CERCLA remedy expectations will be incorporated into the corrective action program. Thus the guidance that is available for CERCLA remedies should generally be considered applicable to RCRA corrective actions.

Specific expectations for the use of LUCs (“ICs”) in remedy selection under the RCRA corrective action program are described in the ANPRM:


EPA expects to use institutional controls such as water and land use restrictions primarily to supplement engineering controls as appropriate for short- and long-term management to prevent or limit exposure to hazardous wastes and constituents.  EPA does not expect that institutional controls will often be the sole remedial action.(61 FR at 19448)

Furthermore, the ANPRM indicates that EPA has a preference for permanent risk reduction.  Risk reduction, accomplished through reducing the toxicity, mobility, or volume of the waste, needs to be balanced with preventing exposures through the use of LUCs.  The decision on whether to prevent exposure through the use of LUCs will be made on a site-specific basis.

Additionally, regardless of the remedy selected at a facility (or waste management unit), EPA mandates that all owners or operators of hazardous waste disposal facilities that have been closed with hazardous waste remaining at the unit, must permanently place a notice on the deed that the land was used to manage hazardous waste and that the property use is restricted. (See 40 CFR 264.119(b), 264.116, 264.117(c), and 264.110(b)).  As noted in section 4.1, this requirement does not apply to active installations.

5.4  State Regulations

Many state environmental agencies have regulations or policies regarding the use of land use controls in remedies conducted in their state.  These regulations may be more restrictive or specific than the federal regulations that apply at the facility.  Before selecting a remedy that will include the use of LUCs, the installation should consult and coordinate with state environmental regulators, local redevelopment authorities (for transferring property), and state real estate attorneys to determine the state’s position on the use of LUCs.  For transferring installations, most LUCs ultimately may be memorialized in the deed.  It is essential that the disposal agency consult state property law and state environmental law when drafting the restriction because state law may require the use of a particular type of instrument or operative language.

The environmental office or the property disposal agent, as appropriate, should request that the appropriate state agency specify the types of real estate records, LUC registries, planning and zoning controls, and statutes used in the state to track and enforce LUCs.  LUCs should comply with state management provisions; to the extent they are able under Federal law, GSA land management policy and DoD environmental policy.  In transferring situations, installations should investigate whether property interests may be granted to the relevant state or local agency, in order to allow that agency to maintain and enforce the LUC.  

Even in the absence of a transfer of a property right to the State, the Army prefers arrangements with State and local agencies in which they provide all or most of the enforcement actions against future transferees who may breach environmental LUCs.  Given their proximity to the sites, and the focus of their mission, the State and local agencies are better equipped to deal with violations of environmental LUCs.  Note, however, that the DSMOA funding mechanism is not available after the remedy is in place; arrangements with States to provide enforcement of LUCs must be handled in the same manner as with any non-governmental entity.

	Case Study

Facts:

Camp Swampy is an installation where, through remedial investigations, it has been found that otherwise potable ground water on- and off-post contamination exists at levels that pose a risk to human health.  Due to the nature of the hydrogeology in the region, even if some form of treatment or removal is selected as a remedy for the off-post ground water, it is doubtful that any such remedy could achieve remedial objectives or goals within a reasonable timeframe.  

Solution:

Some form of exposure control will be necessary in order to ensure that the ground water is not consumed by off-post residents, during both the treatment phase and perhaps as a long term remedy.  The use of on-post ground water can be controlled via installation master planning, and ground water associated with any transferring property may be made the subject of a deed restriction upon transfer of the property.

The Installation or MACOM environmental law specialist (ELS) should research requirements under State law and local ordinances to seek zoning changes to the allowable ground water use or to require well construction permits.  One element that needs to be explored is the willingness of the local government to work with the Installation to adopt these measures.  The Installation should seek information from the State regulatory agency regarding instances in State law where responsible parties have worked with local municipalities to enact ordinances against certain ground water uses.  For any transferring property, the Installation or MACOM ELS should research State property law in order to determine the appropriate language to be used in drafting restrictive deed covenants against ground water use in order to ensure that they run with the land.


6.0  IMPLEMENTING LUCs

6.1  General Requirements

In order to ensure that LUCs are recorded and managed effectively, appropriate control mechanisms should be put in place.  These include measures such as incorporating LUCs into existing land use management processes by recording the controls in an Installation Master Plan (for Army-controlled property) and, if available, into state/local recordation systems (for property to be transferred or leased).  A layered system of mutually reinforcing controls should be used.  

For property that is to be transferred out of Federal control, the installation should incorporate LUC oversight and management into existing land use management processes of the locality.  Because many types of LUCs are solely within the jurisdiction of local governments (e.g., zoning) and because the property owner has the most direct control over transferred property, installations should start working closely with the appropriate local or state agencies early in the disposal process and encourage the local government and the property owner to ultimately take responsibility for the management and enforcement of LUCs.

For active installations, the Army maintains authority over land use planning and can internally restrict and control use of the property.  Because the use of property subject to LUCs may change, it is important for installations to ensure that land use activities remain compatible with the restrictions on land use.  Once the decision has been made to place limitations on the use of property to mitigate exposure to residual hazards, the installation should develop an implementation plan for LUCs that manages uncertainties associated with future land use.  The installation should institute a process to review and evaluate the effect on human health and the environment of any proposed land use changes for areas covered by LUCs.  For more information regarding the requirements regarding the real property master planning process, refer to Army Regulation 210-20, Master Planning for Army Installations, 30 July 1993.

6.2  Contingency Planning

LUCs are only as reliable as the legal and management systems that support them.  The uncertainty of performance inherent in these systems will be multiplied by the long time frames associated with many LUCs.  A useful tool in managing many of the uncertainties associated with LUCs is contingency planning.

Contingency planning calls for incorporating “triggers” into the installation’s LUC management strategy which indicate when the remedy has failed or is likely to fail to provide the level of protectiveness for which the LUC was originally intended.  Changes in land use or in the nature of residual contamination are typical conditions that cause LUCs to fail.  An example of a LUC trigger for a property which has a drinking water restriction would be a mechanism which flags applications for well-drilling permits at the state or local agency charged with granting such permits.

There is another aspect of contingency planning that is useful during the remedy selection process.  By accounting for weaknesses in a given remedial alternative associated with LUC uncertainties that will require contingency measures such as triggers, the Army may choose to implement remedies which rely on fewer, different, or no LUCs.  A more robust remedy generally will reduce the impact of weaknesses in the remedy and will be more tolerant of weaknesses over time.  With LUCs, the idea of robustness is usually incorporated into the remedy through layering several LUCs so that a redundant system of mutually reinforcing controls is developed.  Layering adds beneficial redundancy by combining the strengths of several LUCs.

Layering is desirable because it can provide different levels of government agencies (town, county, state, tribal, and federal) or private parties with different degrees of responsibility for enforcing LUCs.  Land transferred to a private party could be subject to zoning by the local government with a restriction on the deed to limit land usage to industrial purposes for 20 years.  The local government would enforce the zoning laws and the Army (or a successor agency) would rely on the legal system to enforce the restriction.  However, each layer also comes at some cost to the federal, state, municipality, or private entity(ies) involved.  In order to ensure that the Army has appropriately accounted for total life-cycle costs while evaluating a given remedy, the incremental costs associated with each layer of LUC implementation must also be considered during the FS process.

6.3  LUC Implementation Plan

MACOMS and installations may choose to prepare a LUC implementation plan, which delineates the responsibilities of all parties involved in implementing the LUCs.  The level of detail should be commensurate with the size of the parcel of land and the controls needed.  This strategy or plan should be an internal management tool and should not impose any additional legal obligations.  MACOMs and installations may choose to include other parties in the development of the implementation plan, such as EPA or State regulators or the transferee for transferring property.

The implementation plan is an internal management tool that explains how LUCs will be established and documented and defines who will be responsible for maintaining and managing them.  At a minimum, the implementation plan should:

· Describe the location of the land subject to the LUC;

· Explain the LUC (e.g., restrictions on excavation, use of groundwater) and generally allowed uses (e.g., equipment storage, recreation);

· Specify the duration of the LUC.

The implementation plan should also specify the frequency and requirements of LUC inspections and indicate whether any of these inspections are part of the inspection process for other environmental programs (e.g., internal or external environmental audits).

For transferring property, the implementation plan should reflect the intent of the Army at the time the LUCs are developed and implemented.  The plan may be a separate document or part of the property disposal plan, but should still serve as the installation's documentation for LUCs that are being used as a remedy or as a component of a remedy.  Finalization and implementation of the plan identifying the LUC strategy should occur only after conducting thorough discussions and coordination with the transferee and local entities.  During the five-year review process, validation of this plan will help to ensure that LUC mechanisms are still in place.  The plan should also specify the process for discontinuing the land use controls and layering mechanisms if some or all of the LUCs become unnecessary.

At active installations, one of the elements of the implementation plan should be to incorporate LUCs into the Installation Master Plan, or its equivalent.  Implementation of LUCs also involves coordination among the installation personnel responsible for maintaining certain resources.  The office that drafts the land use control implementation plan should coordinate with the other affected entities.  For example, if the LUCs involve a prohibition on the use of groundwater, then the office that manages groundwater resources should be informed of the LUC; or if the LUCs include a restriction on soil use in a particular area on the installation, construction and maintenance personnel should be informed.

7.0  DOCUMENTING AND RECORDING LUCs

7.1  Decision Documents

When documenting remedy selection decisions, the CERCLA Record of Decision (ROD) or other Decision Document (DD) should describe the exposure scenario that was used to select the remedy.  Assumptions concerning current and reasonably anticipated future land use(s), as well as a discussion of contaminants remaining at the site, should be included along with the specification of allowable uses of and/or prohibitions of activities on the property.  When transferring or leasing property, this information from the DD or ROD will be put in the FOST or FOSL.  The FOST/FOSL will be subsequently used to put the necessary restrictions in legal documents such as deeds and leases.

If the decision is made to take no further remedial action, a ROD/DD must also be prepared.  This document should outline the rationale behind the decision and include relevant exposure assumptions and documentation of the reasonably anticipated future land use.  Any currently existing restrictions on land use that were used to make this determination should be described.

The DD/ROD should clearly describe the process and conditions by which a LUC could be removed from the property.  Unless the ROD specifies otherwise, removal of LUCs will require formal modification of the DD or ROD and associated modifications to the Installation Master Plan (for active installations) and real property documents.  

7.2  Transferring Property

Unlike other activities in the cleanup process which are the sole responsibility of the environmental office, the development and documentation of LUCs is a collaborative effort between environmental and real estate entities.  Close and continual communication between the supporting environmental office and the property disposal agent is essential to ensure that appropriate LUCs will be selected to protect human health and the environment and facilitate property reuse.

	Finding of Suitability to Transfer (FOST)

After selecting an appropriate use restriction that results in a LUC, the environmental office shall provide sufficient information on the nature and intent of the restrictions to the property disposal agent to ensure that the restrictions are clearly described in property conveyance documents.  The information should be contained in a FOST and includes:

· description of the LUC,

· rationale for the LUC, and 

· description and location of the affected property.

The FOST (or equivalent document), which functions primarily as a bridge between the environmental process and the real estate process, should document the specifications of the LUC that need to be included in the deed and implemented through land use management and control mechanisms.  The property disposal agent will develop the specific deed language.


Recording Legal Controls in Deeds
When implementing LUCs at property to be transferred, the property disposal agent is responsible for incorporating LUCs into transfer documents for real property (e.g., deed, contract for sale).  With input from the environmental office, the property disposal agent will draft the necessary language for the LUCs, as most LUCs will ultimately be memorialized as restrictive covenants or negative easements.  Coordination with the environmental office will be accomplished to ensure that the language regarding LUCs addresses the particular environmental restoration concerns at the site.  Additionally, consultation with both property and environmental law offices should occur as state and/or local laws may require the use of particular operative language or legal instruments.  Some states provide a form for drafting deed restrictions and model language to be used in order to create a state-recognized environmental use restriction (e.g., Connecticut, New Jersey, Massachusetts).  The USACE Real Estate Office or the General Services Administration (GSA) should be involved in the development of the documents that “memorialize” the LUCs.  For property being retained by the Army or transferred to another federal agency, the GSA is the property owner; therefore, other mechanisms (for example, Fed-to-Fed Transfer Agreements) will be used to document the LUCs.

In addition to specific language describing the restriction, transfer documents should, at a minimum, reference the FOST, the decision document, and other appropriate environmental documents, such as the Environmental Baseline Survey.  Additionally, the location of the CERCLA Administrative Record, federal contact information (e.g., a specific agency office address and telephone number) should be referenced.  This information will be necessary for the transferee to report problems which may arise with a LUC, if additional contamination is found, or if the transferee wishes to modify or terminate a LUC.  If appropriate, the transfer documents may also include additional reference information, such as the date of the Proposed Plan and the exposure assumptions used to make the environmental restoration decision or remedy selection.

In addition, the deed should specifically state the restricted uses of the property and its resources beyond the basic categories of residential, commercial, recreational, or industrial.  For instance:

“industrial uses permitted include office space and light industrial, but exclude residential housing, playgrounds, nurseries, child-care facilities, and elder-care facilities” or

“the Grantee covenants and agrees that it shall not consume or otherwise use the groundwater underlying the property.”

In developing language, the property disposal agent should distinguish between portions of the property being restricted and portions being transferred for unrestricted use.  This ensures that the identity of use restrictions on the specific parcel of land  is not lost over time and will help ensure that deed restrictions survive subsequent property transfers.  Methods of distinguishing the restricted portions of property include referencing metes and bounds and/or landmarks.  Identifying specific parcels with LUCs in the purchase agreement and deed will also prevent undue loss of value for the entire property and will not burden parcels which do not require LUCs.

Because the property disposal agent drafts the purchase agreement, it should negotiate the responsibilities of the transferee for maintaining LUCs.  In practice, such negotiation should have been initiated during the remedy development and selection phase.  These responsibilities include, at a minimum, compliance with LUCs, but should also include notifying the MACOM and other identified stakeholders if a violation of a LUC(s) occurs.  The responsibilities should be memorialized in the purchase agreement and the deed.  These documents should also state that the transferee’s LUC protections under CERCLA section 120(h)(3) and Section 330 of P.L. 102-84 are tied to the responsibilities associated with maintaining LUCs.

Some states have statutory limits on the length of time that a covenant or easement can be in effect (e.g., Rhode Island).  In those cases, renewal of LUCs may be necessary.  In negotiating a purchase agreement, the property disposal agent should reach agreement with the transferee on how the restriction is to be renewed.  The property disposal agent should memorialize the agreement reached in the deed to provide notice to future purchasers.

Recordation of LUCs
As mentioned previously, installations should research applicable requirements of state real estate and environmental law governing the implementation of land use restrictions.  These requirements may include registering the land use control with the state environmental regulatory agency or land use agency, or using state model language for inclusion in transfer documents.  The installation should seek to have transferee be responsible for recording the land use restriction, if this not already required under State law.  Recordation of the land use restriction must comply with the requirements of state property law for recording deeds, plus any local requirements, as long as they are not inconsistent with Federal law.

At transfer, the property disposal agent should ensure that copies of the deed are provided to appropriate local offices, such as the building permit office, planning office, zoning commission, or the Water Board.  This will provide an additional source of notice about restrictions.  The local agencies may record the restriction on their GIS or tax maps or in the subdivision records to formally incorporate the LUC into their existing development review and permitting processes.

7.3  Active Installations

Because LUCs on active installations are not recorded in deeds, installations must use their own systems and processes for recording LUCs.  The installation should incorporate LUCs into the existing land use planning and management systems routinely used at the installation for planning and construction decisions.  A combination of common mechanisms, discussed below, and other available tools should be used to effectively track and manage LUCs at the installation.

· Installation Master Plan:  The Installation Master Plan is used for land use and construction project planning.  The installation should incorporate LUCs into appropriate sections of the Master Plan to allow for routine consideration of LUCs in making land use and planning decisions.  If the Master Plan is GIS-based, a separate layer should be created specifically for LUC information.  Additionally, the LUC should be recorded on any installation plat.

· Geographic Information Systems (GIS)/Overlay Maps:  Computerized maps can depict an installation’s historic structures, wetlands, utility systems, and other information as layers for purposes of visual display and analysis.  LUCs should be incorporated into these systems and reviewed/updated in sync with scheduled reviews or as changes occur.  In addition, meta data describing the terms and condition of LUC, MOA, MOU or other related covenants or easements should be recorded in the GIS data bases.

· Installation Offices:  LUCs should also be filed with the installation offices that are responsible for managing the buildings and grounds, utility systems, and construction.  The installation contract and real estate/real property offices should also have LUCs on file so that contracts and outgrants can reflect LUCs as appropriate.  This is particularly important if these activities are outsourced.  In the case of outsourcing, the government should ensure that the contractor administering the service is aware of and complies with existing LUCs and other appropriate/related State, local and Federal regulations.

7.4  Memoranda of Agreement/Understanding (MOA/MOU)

It is the Army’s preference to use existing processes and mechanisms in the development, implementation, and management of LUCs.  If however, a separate agreement with a regulatory agency is  desired to facilitate the use of LUCs, such agreements shall be voluntary, consistent with existing law and authority and be similar in scope for similar non-Federal property.  The Army cannot enter into any agreement which would nullify DoD’s CERCLA authorities.  Additionally, any agreement must acknowledge the Army’s lead agency status and should explicitly acknowledge such authorities and rights.  Mutually acceptable and reciprocal reservation of rights clauses should be used to avoid otherwise irreconcilable conflicts and stalemates in negotiations.  These agreements, which should only be used in exceptional cases, should be coordinated with installation legal staff, and staffed through the installation's chain of command to the Office of the Director of Environmental Programs (ODEP) for active installations and the BRAC Office from BRAC installations, who will also consult with other DoD Components and the Office of the Secretary of Defense (OSD). 

8.0  LUC MANAGEMENT AND MAINTENANCE

The effectiveness of LUCs depends on routine maintenance activities, such as mowing the grass to keep site markers visible and maintaining fences around controlled areas.  The management and maintenance of LUCs at transferring and active property is discussed below.

8.1  Transferring Property

The most effective method of implementing LUCs is through a layering strategy or system of mutually reinforcing LUCs.  When deciding what land management controls may help to reinforce a restriction, the installation should investigate mechanisms available in the local area, such as the zoning code or a state land use control registry.  For example, fully implementing a prohibition on groundwater may require a deed restriction, a zoning ordinance, a local ordinance restricting use of groundwater, and notice to the local community to ensure that a restriction remains protective and prevents inappropriate uses of the property.  Using available state and local real estate mechanisms ensures incorporation of LUCs into the local land use and regulatory processes and continued maintenance of the controls.  [For further information on tailoring layering mechanisms, see DoD’s Environmental Cleanup Web Page at:


http://www.dtic.mil/envirodod/brac/
A number of options, used separately or collectively, can ensure the management and maintenance of land use controls over time and proper incorporation into local land use management systems.  The options presented below should allow installations with the flexibility to use the tool or tools appropriate to a specific property.

· State Land Use Control Management Systems:  A growing trend in state environmental law is the promulgation of state requirements for managing LUCs that arise because of environmental factors.  These requirements mandate methods of developing LUCs and documenting them in state developed registries.  Such laws may also require involvement of state regulators to modify and/or enforce LUCs.  State environmental laws may resolve state property law issues surrounding enforcement of LUCs by allowing LUCs to be enforced by third parties, including state and local agencies.  Where such generally applicable mechanisms exist for managing LUCs, installations and the transferee should comply with such requirements absent a conflict with Federal law.  If such mechanisms exist, installations may not need to employ the additional options discussed below.  (The options below, however, generally provide the same recommendations for LUC management as state laws discussed in this paragraph.)

· Notice:  Notifying affected entities of the existence of LUCs is an effective method to prevent inappropriate use of transferred property.  MACOMs should not rely solely on recorded real estate records to provide constructive notices on LUCs.  The transferee, the MACOM, or other agencies can provide the notices.  A one-time notice should be sent when the LUC is first implemented and annual reminder notices can be generated, depending on the circumstances.  The responsibility for and frequency of the notice will depend on the agreement reached between the property disposal agent and the transferee.  The property disposal agent should negotiate notice requirements with the future transferee with input, as appropriate, from the environmental regulators and other agencies such as a local planning agency.  The notification should be provided to the community, local government officials (e.g., zoning, planning commissions), and transferees through a variety of mechanisms, including public notice or letter.

· Self-Certification:  Another type of notice mechanism is self-certification, in which the responsibility for confirming that LUCs remain protective is placed on the transferee (and all subsequent transferees) of the property.  For example, on a regular basis, the transferee certifies the land is still being used for the intended purpose, such as industrial or agricultural use.  Self-certification can provide a cost-effective means of gaining knowledge on the property use from the person closest to the property.  This responsibility should be reflected in the transfer documents.  The parties should also determine which agencies (e.g., state or local regulatory agency, planning or public health agency, property disposal agent) will receive the self-certification.  MACOMs should negotiate with the transferee to certify to more than one agency (e.g., environmental regulators, local planning agency) as part of the layering strategy.  This mechanism should be used with caution and only in conjunction with a provision for spot-checking self-certification reports, because this mechanism relies on the veracity of the transferee’s reporting.

· Markers:  Where possible, if the area of the property being restricted is sufficiently small, permanent markers may be used to identify restricted use areas.  Plaques at the site also may be used to indicate prohibited activities.

· Five-Year Reviews and Long-Term Management:  Where performed as part of the environmental restoration process and as required by CERCLA, five-year reviews should include review of  LUCs.  At that time, the integrity of the LUCs or layering mechanism should  also be checked (e.g., is zoning still consistent, is land use consistent, are markers/fences still in place?).

· Remedial Action Operation:  Reviews of on-going remedies during the remedial action operation phase provide opportunities for concurrent review of LUCs.  For example, when inspecting a pump-and-treat system, a visual inspection can be made to see that no private well digging has occurred and no irrigation equipment is in evidence.

8.2  Active Installations

The best way to ensure that LUCs remain effective is to incorporate the maintenance of the LUC into the existing processes of the installation.  Some LUCs may be short-term and last only as long as an ongoing environmental restoration system is in place.  Other LUCs may need to remain in place for a longer period of time.  There are a range of options that installations may use separately or collectively depending on the type of LUCs, site conditions, and installation processes available.  Some available options are:

· Site Approval Process:  The site approval process is the process for reviewing and approving excavation and construction projects, as well as other land use changes at the installation.  To ensure the integrity of the controls and to prevent violations, consideration of LUCs should be incorporated into this process.  This could involve reviewing the GIS layer that depicts the LUCs as part of a site/construction approval process.

· Markers:  Installations may identify areas of restricted use by placing permanent markers around the perimeter of the restricted area.  The offices (and/or contractor personnel) responsible for grounds maintenance, construction, and safety should be notified of the existence of these markers, instructed as to their purpose, and directed to inform appropriate officials if the markers are displaced or unauthorized use of the marked areas occurs.

· Inspections:  The inspection of LUCs should become part of existing inspections conducted at the installation.  Depending on the type of LUCs, these inspections could include a visual check to ensure that proper maintenance of LUCs is taking place.

· Environmental Self-Audit:  Evaluating and verifying LUCs should be part of the installation’s audit and self-inspection program, and should be incorporated into the self-audit checklist and required report.

· Training:  MACOMs should provide training to installation personnel, such as grounds, maintenance, real estate/real property, and contractor personnel, regarding the physical location of LUCs and how to care for property subject to LUCs.  These personnel should also be informed of allowed and restricted activities.

· Internal Notice:  The relevant office (e.g., Planning, Facilities, Engineering) should periodically send out a notice to other affected offices to serve as a reminder of the existence of LUCs.

· Five-Year Reviews and Remedial Actions:  Where performed as part of the environmental restoration process and as required by CERCLA, five-year reviews should also include review of LUCs.

8.3  LUC Database

Currently, the Army tracks the selection and management of LUCs in the Defense Sites Environmental Restoration Tracking System (DSERTS).  When a remedy selection includes LUCs, installations are required to input that information in DSERTS.  The information captured in DSERTS includes the following:

· Title of the LUC;

· Location; applicable restoration area (i.e., CERCLA, RCRA, CERCLA/RCRA, or UXO);

· Record of the LUC (i.e., the type of document where the LUC is recorded, such as a FOST);

· LUC enforcement;

· In-place Date;

· Actual Termination Date;

· Type of Engineering Control;

· Type of LUC (physical, legal, or administrative); and

· Description of Control.

More details regarding the data elements captured in DSERTS are provided in Attachment B.

9.0  NON-COMPLIANCE/VIOLATIONS

For transferred property, the Army expects the transferee and subsequent owners to abide by the LUCs included in the transfer documents.  Local processes, such as overlay zoning, should be used to enforce and manage LUCs.  The Army cannot enforce LUCs established through the regulatory authority of a state or local government.  Because the Army will no longer have ownership of the property, the MACOM and installation should work with the community and local government to ensure enforcement of LUCs after the transfer of property.  Those entities are in the best position to first become aware of any LUC violation and take action to enforce the use restrictions.  They may also have concomitant responsibility for public health and welfare through local land use planning and management processes.  Whenever possible, the Army should attempt to agree, in advance, with state and/or local regulators to have them use their enforcement authority against violators of LUCs.

In those cases where the Army has previously agreed to an enforcement process with at state/local regulator, that process should be followed in the event of a LUC breach.  In other cases, the Army expects that enforcement of LUCs will generally follow a three-step process.  When the Army learns of a LUC violation, it should immediately notify the current owner of the property of the violation, and demand cessation of the violating activity.  This notification should be coordinated with HQDA (ODEP and OTJAG), who will also coordinate, if necessary, with the Department of Justice (DOJ).  If the activity does not cease, the Army should approach any third party who has potential enforcement authority over the LUC, such as the State or local regulatory or zoning agency, and request that the third party take enforcement action against the violator.  (Note that if the State or local agency first discovers the violation, it may proceed with notification or other actions on its own.)  If State and local efforts are unsuccessful at ceasing the violating activity, the Army will seek DOJ's assistance in instituting whatever legal action may be available to the Army to cease the violation (e.g., suing to enforce a restrictive covenant, seeking a §106 order under CERCLA, etc.).

For active installations, if, during an installation inspection or through some other process, it becomes apparent that a LUC is being violated, appropriate installation officials should be notified immediately.  These officials should take steps to ensure the integrity of the LUC is restored, including any required notifications and corrective actions.  In addition, it may be useful to coordinate responsibility for LUC management with installation occupational safety and public offices to include LUCs in their regular inspections of, and patrols on, the installation property and activities.  If any LUC violations are not ceased after notification to the appropriate installation officials, the matter should be referred to the Installation Commander.

10.0  LUC MODIFICATION/TERMINATION

Unless otherwise established in the source decision document, LUCs should be modified or terminated through the same process used to establish the LUCs, and if terminated, deleted from the mechanisms discussed in Section 6.0 LUC Implementation.  Upon modification or termination of a LUC, the layering mechanism used must be undone to avoid future confusion about the status of the property.  If the decision document needs to be amended, installations/MACOMs need to obtain the same level of applicable regulatory comment and review as the original decision document.

10.1  Transferred Property

The termination or modification of LUCs for transferred property should only be undertaken if a remedy meets it cleanup goals or a transferee, with the Army’s prior approval, has cleaned the property to less restrictive standards.

If it is determined that a remedy has achieved its cleanup goals, the MACOM should modify or terminate the restriction and work with the transferee to revise the deed as appropriate.  This benefits the transferee by making the title more marketable while also terminating remaining LUC requirements (and associated costs) for the property.  Consultation with relevant environmental regulators should occur to obtain appropriate confirmation that remedial objectives have been attained.

If a transferee remediates the property to a higher standard that allows more uses of the property, the transferee must pay for any needed additional studies or environmental restoration actions.  The MACOM should also require the transferee to post a surety bond or some other form of financial assurance to ensure the additional cleanup will be completed once undertaken by the transferee without the Army needing to pay for it.  After reaching the appropriate cleanup level, the transferee (at its expense) would seek the necessary involvement from appropriate environmental regulators confirming the attainment of cleanup objectives.  Upon providing the property disposal agent with proof of regulatory concurrence, the transferee would prepare a Quit Claim Deed for the property disposal agent’s signature, which would relinquish the LUC.

10.2  Active Installations

When the remedy meets the cleanup goals, the installation may need to modify or terminate the LUCs.  If upon meeting the cleanup goal, property with restricted use may become unrestricted, the LUC should be terminated.  If some LUCs no longer apply and some are still required, the LUC implementation plan should be modified to reflect what restrictions still apply.

Unless otherwise established in the source decision document, LUCs should be modified or terminated through the same process used to establish the LUCs, and if terminated, deleted from the documentation mechanisms discussed previously.  Installation personnel should refer to the land use control implementation plan, which identifies where LUCs are documented.  Additionally, decision documents should be assessed to determine if amendments to those documents are required by modification/termination of LUCs.  Regulatory agencies generally need to be involved in amending the environmental restoration decision document to the same extent as they were in the original decision document.

11.0  RECORDS MANAGEMENT

11.1  Transferred Property

Establishing LUCs is a collaborative effort between the environmental office and property disposal agent.  Tracing the history of LUCs, if questions arise, requires reference to a combination of environmental and real estate records.  The Army will maintain a central database of properties with LUCs (transferred or leased property) that includes information on the type of LUCs established, land use monitoring and management responsibilities, and the location of real estate records.

To address any future concerns about a property, the MACOM should retain the following types of real estate related records:

· LUC Implementation Plan

· LUC Overlay Map

· Finding of Suitability to Transfer (FOST)

· Environmental Baseline Survey (EBS)

· Purchase Agreement

· Deed

· Cooperative Agreement, or similar documents that specify LUC management responsibilities.

The environmental restoration information that may be required will be contained in the Administrative Record required by CERCLA.  Tracking of continuing environmental restoration responsibilities (e.g., five-year reviews and long-term monitoring) will also be maintained in the Administrative Record as well as in DSERTS.

11.2  Active Installations

LUCs are established and implemented through environmental and land use management processes; consequently, tracing the origin of LUCs requires a combination of these records.  LUC records need to be retained by the installation so it will have sufficient information to determine if land use changes can be made in the future.  The LUC implementation plan (discussed in Section 6.2) should reference the location of the pertinent LUC records including, but not limited to, the Record of Decision/Decision Document, Feasibility Studies, Installation Master Plan, or any of the other systems used to record LUCs.

12.0  AVAILABLE GUIDANCE

1. Memorandum, DUSD(ES/CL), subject:  DoD Policy on Land Use Controls Associated with Environmental Restoration Activities, 17 Jan 01

2. Memorandum, OUSD, subject:  Guidance on Land Use Control Agreements with Environmental Regulatory Agencies, 2 Mar 2001

3. DoD Policy Memorandum, subject:  Responsibility for Additional Environmental Cleanup After Transfer of Real Property, 25 Jul 97, http://www.dtic.mil/envirodod/brac/flu.html
4. Memorandum, DAIM-BO, subject:  Army Guidance on Using Institutional Controls (ICs) in the CERCLA Process, 4 Sep 98, http://www.hqda.army.mil/acsimweb/brac/word/aicg.htm
5. “Institutional Controls: What they are and how they are used, Department of Defense, Office of the Deputy Under Secretary of Defense (Environmental Security), BRAC Environmental Program Fact Sheet, Spring 1997, http://www.dtic.mil/envirodod/brac/ic.html
6. “A Guide to Establishing Institutional Controls at Closing Military Installations, Office of the Deputy Under Secretary of Defense (Environmental Security), February, 1998, http://www.dtic.mil/envirodod/brac/icguide.html
7. “Institutional Controls:  A Site Manager’s Guide to Identifying, Evaluating, and Selecting Institutional Controls at Superfund and RCRA Corrective Action Cleanups,” U.S. Environmental Protection Agency, Office of Solid Waste and Emergency Response, OSWER 9355.0-74FS-P, EPA 540-F-00-005, September 2000

http://www.epa.gov/epaoswer/hazwaste/ca/resource/guidance/ics/icfactfinal.pdf
8. Environmental Law Institute, Various documents on ICs, http://www.eli.org/
9. “Selecting and Implementing Institutional Controls in RCRA and CERCLA Response Actions at Department of Energy Facilities,” August 2000. [NOTE: Portions of this document were used in the Army’s LUC Management Plan.]

ATTACHMENT A - TYPES OF LUCs
The types of LUCs that a project manager may consider using in a remedy will depend upon the expected post-remedy land use:

· Will the Army be transferring the land (e.g., selling, or granting)?

·  Will the Army retain the land but allow use by non-Army entities (e.g. a lease arrangement)?

or

·  Will the Army retain the land for future use by the Army?

The following definitions of LUCs are grouped by these three categories of land control.  Fences and signs are unique because they can be used in any of the three land use situations.

Transferring Land

Easements are legal mechanisms through which the owner of property allows a limitation on the use of the property by retaining a property right or granting property rights to another party who then holds the easement. An affirmative easement grants the easement holder usage of or access to the land; a negative easement allows the holder to limit the landowner’s use of the land. An easement can be in perpetuity or be for a term of years.  

Under an affirmative easement, the Army could retain the right to come onto transferred land to monitor a remedy or land use control performance, or to conduct additional remedial action on the land. A negative easement would allow the Army to preclude the landowner from activities like well drilling or excavation that would disrupt the remedy or allow access to hazardous substances. Many states have laws that permit the use of conservation easements, a form of negative easement. Under a conservation easement, property can only be used for conservation-related purposes.

Deed Notifications are legal descriptions about the property built into the property deed to convey information about the land to future buyers. CERCLA requires notification in the contract of sale for any transfer of federal real property on which any hazardous substance was known to have been disposed of or released, or stored for one year or more. (40 CFR 373.)  The Army may also choose to put this information in the deed when the property is transferred. RCRA requires a deed notification during closure when the property has been used as a hazardous waste disposal unit. (40 CFR 264.119(b) and 265.119(b).) Deed notifications cannot create any enforceable land use restrictions because they do alter property rights.

Deed Restrictions are legal provisions built into a property deed prohibiting certain uses of the property.  Although “deed restriction” is the more commonly used term, the mechanism is actually a covenant running with the land that  can only be created when  property is transferred.  Deed restrictions may in some cases be enforced through a reversionary clause, which allows the former property owner (in this case the Federal government) to take back ownership of the property if the terms of the deed restriction are not followed. An example of a deed restriction would be a prohibition on the excavation of soils at depths greater than two feet.

Permits authorize certain land use activities through approval by the appropriate federal, State or government entity. Some jurisdictions will require a permit for activities such as well drilling, excavation, blasting, mining, construction, hunting, or fishing and will have established permit application procedures. Permit programs have the effect of land use controls when the landowner, wanting to prohibit certain activities, relies on the program to limit the identified activities. However, the permitting authority must have sufficient information to know why a permit for certain activities should be denied. For example, the local government body responsible for issuing construction permits would need to have information on where residual contaminants remain, their nature, the time period they will be harmful, and why construction should not be allowed in the area specified. In many states, permit programs are associated with state-imposed groundwater use restrictions. Permits do not confer or affect property rights.

Zoning is the vehicle used by local governments to regulate non-federal land for specific uses. Zoning has the effect of an land use control if the Army relies on it to ensure that the desired restrictions on land use are upheld. However, the Army cannot enforce zoning of non-federal land directly even if the Army is depending upon zoning as an land use control to control off site land use. Zoning can only be enforced by a local government through the authority granted to it by a state government. For example, a decision may be made to allow residual contamination to remain onsite with the understanding that neither human nor environmental harm would occur if the land were only used for commercial or industrial purposes. The appropriate local government body could modify zoning for the area around the site to ensure it is not used for residential development. In addition to zoning, local governments may develop ordinances specifically tailored to restrict the use of or access to particular areas. Anyone relying on the use of zoning or ordinances to protect a restricted land use must determine if the local government has the appropriate zoning or ordinance authority, mechanisms, and the desire to maintain the zoning restrictions.  One drawback to zoning is that future local governments can change the zoning to a use that is incompatible with the presence of contamination.  For this reason, layering of different types of LUCs is important.

Leasing Land

Leases are legal documents that convey a possessory interest in real property and bind the parties to certain land use conditions. The land owner (the federal government) and the land user could enter into lease terms that specify such things as the chemicals that cannot be used on site, site access routes, personnel training requirements, and water usage restrictions. Any violations of lease terms could be dealt with through normal legal channels. The lease terms and conditions might stipulate  whether the Army or the lessee is responsible for sign and fence maintenance. To supplement the effectiveness of a lease, the Army could combine the use of a lease agreement, with the use of fences and signs.

Retained Land for Future Army Use

Fences are fixed structures functioning as boundaries, barriers, or other means of security. The type of fence selected as an land use control is highly site specific. Fence design and construction must be commensurate with the required level of access restriction and the likelihood of trespasser interest in the site. Fences are often subject to vandalism and can be easily breached if not adequately maintained.  Fences and signs are also appropriate land use controls when the Army transfers or leases the land to other entities; however, in those cases additional land use controls may be necessary to supplement the remedy.

Signs consist of both the message and the material used to convey information on the land and its use restrictions. The message must be designed to be understood for the length of time it must serve as a warning. The materials used to construct the sign must endure for that same time period. Since a sign is only as good as its capability to convey a message that is understandable, periodic assessment and updating of the message and the material may be necessary. Signs are frequently subject to vandalism and natural processes such as floods and storms. For these reasons, their value as an land use control is limited unless combined with other measures.

The following table summarizes each of these land use controls, lists their advantages and limitations, suggests possible responses to the limitations, and describes the situations when the Army should consider using each of the controls listed. Not all land use controls will be appropriate for all Army sites.  Determining which land use controls to use is highly dependent upon site conditions as well as who owns the land and therefore has the authority to impose and enforce land use restrictions. Because the usefulness of land use controls can vary depending on state laws, environmental coordinators should consult with Army realty specialists when considering the most appropriate land use control(s) to select. The Army realty specialist can provide information on how the state laws may affect the use of land use controls at any specific site. In addition, the specialists may be able to suggest how other mechanisms not discussed here such as condemnation, reversionary interests, covenants, equitable servitudes, or state water use restrictions might function as land use controls at some sites.

If the Army retains the land with appropriate land use controls in place and decides at some future date to transfer it, different land use controls may need to be developed and implemented by the Army and/or the new owner. The new owner may need to develop different land use controls if the land is subsequently transferred to a third party.

Possible Land Use Controls*

	LUC
	Definition
	When Used
	Purpose
	Advantage
	Limitation
	Possible Response

	Deed Notification
	Property deed is used to convey information about the land to a future buyer
	When land is transferred.  Required under  RCRA during closure of a hazardous waste disposal unit. 
	To provide notice to the transferee
	Easily implemented.  Buyers may not be able to use CERCLA innocent land owner defense to preclude liability for  response costs
	Does not create any enforceable use restrictions because there has been no transfer of an interest in the property.  Buyers of land can ignore the notification at their own risk and harm could occur from their actions.  Possible risk of notification being dropped from the deed when the property is transferred to a third party.
	Layer deed notification with an easement and reliance on another land use control such as a zoning or permit program.

	Deed Restriction (Covenant Running with the Land)
	Provisions placed in a deed limiting the use of the property by prohibiting certain activities.  A property interest must be conveyed by the owner for a restriction to be enforceable.
	When land is transferred.
	Preclude certain uses (e.g., excavation, residential use, well drilling) of the land for the duration of the risk created by the residual contaminants.
	Deed recording procedures are in place in all counties.
	Deed restrictions must be carefully designed to bind all subsequent buyers to observing the restriction (i.e., restriction must “run with the land” rather than cease after the original buyer transfers the property).  States govern the use, limits, and duration of deed restrictions, so they may be harder to implement in some states than others.
	Determine if a conservation easement is appropriate.


Possible Land Use Controls

(Continued)

	LUC
	Definition
	When Used
	Purpose
	Advantage
	Limitation
	Possible Response

	Easement
	Property owner allows a limitation on the use of the property by granting property rights to the holder of the easement.
	When land is transferred. *****
	To retain the right to come onto the land to monitor remedy, IC performance, or to conduct additional remedial action (affirmative easement).

To preclude the land owner from activities that would disrupt the remedy or allow access to hazardous substances (e.g., well drilling)

(negative easement).
	Generally well accepted real property concepts and can be easily implemented as long as the prospective owner of the land agrees to the easement.
	Can be difficult to enforce because only the easement holder can bring suit against the landowner for easement violation.  Can cease to exist if the holder does not take prompt response to a violation.  Monitoring costs to ensure easements are appropriately exercised could be high.  Easements are subject to state authority and interpretation so their usefulness may vary from state to state.
	Determine if the state hosting the site recognizes conservation easements and if they can be used to achieve the required use restrictions.

	Fences
	Fixed structures functioning as boundaries, barriers, or other means of security.  The type selected will depend upon the severity of harm that could result if access occurred, and the likelihood of people or animals trying to get on the land.
	When the federal government retains the land, although can be used for transferring property.
	Keep non-approved users off the site or the areas that must be protected
	Fences would be easily implemented
	Fences could be expensive to construct, maintain, and repair through time depending on the materials used and terrain enclosed.  Can be ineffective if used in remote areas attractive for other uses, are breached easily, and subject to vandalism.
	Institute fence monitoring and maintenance program commensurate with harm caused by breaching of fence.


Possible Land Use Controls

(Continued)

	LUC
	Definition
	When Used
	Purpose
	Advantage
	Limitation
	Possible Response

	Lease
	Documents that describe the conditions and terms of approved use and convey a possessory interest in property
	When land is retained by the Army and is leased by a different user.
	Land can be used for certain beneficial uses despite residual contamination.  Leases stipulate terms of use.
	Establishes legal basis for enforcing use restrictions while still allowing beneficial reuse of the land.
	May be costly to monitor user compliance with lease terms
	Build self-audit, monitoring and reporting requirements into lease.

	Permit
	Federal, local, or state government-administered programs established to restrict or control land uses (e.g., excavation, drilling, or construction).
	When land is transferred or when the federal government retains the land but allows limited beneficial reuse.
	These programs have the effect of land use controls when they are relied upon to avoid damaging an in-place remedy or accessing contaminated groundwater or soil.
	Permit programs may vary in effectiveness from jurisdiction to jurisdiction.
	Permit authority is vested in non-Army entity.
	Work with permit program officials to strengthen permit processing and monitoring capability.

	Signs
	The message and the material used to convey information on residual contaminants and land use restrictions.
	When land is retained, particularly if contamination extends beyond the site boundary, although can be used for transferring property.
	Warn approved users and trespassers of hazards associated with non-approved uses.
	May be easily implemented initially.
	May be difficult to construct message and materials that are understandable and durable through time. May be costly to monitor and replace.  Possibly ignored and subject to vandalism.
	Develop and implement a program to monitor sign effectiveness and modify signs as needed.


Possible Land Use Controls

(Continued)

	LUC
	Definition
	When Used
	Purpose
	Advantage
	Limitation
	Possible Response

	Zoning
	Legal authority used by local governments to regulate land use for specified purposes.
	When land is transferred.
	To enforce land use restrictions, often used in conjunction with easements.
	Zoning tools can be effective and are commonly accepted.
	Jurisdictions will vary in their zoning capabilities.  Zoning boards can re-zone, or grant variances or special exemptions to existing zoning.  Subject to change if political or economic pressures change.
	Work early with zoning authorities to develop or enhance their capabilities.


*ICs in the table are listed alphabetically and are not by order of preference.

**Negative easements are not only used when transferring land.  Negative easements can be established between the Army and non-Federal entities to control potential exposure to environmental contamination that has migrated off site or is anticipated to migrate off site in the future.  An example would be if the Army agreed to provide potable water to certain areas adjacent to the installation, and to prohibit groundwater use in the area.  This land use restriction is an example of one that is implemented on privately owned land that has never been owned or controlled by the Army.

***Easements have been established between the Army and non-federal entities to allow the Army access to non-federal lands for the purposes of conducting environmental monitoring.  An example would be if the Army established an easement between the Army and a state that would allow Army personnel to travel across state-owned adjacent to an Army installation to conduct environmental monitoring of surface water in accordance with a site-specific agreement requiring monitoring of off-site areas.

ATTACHMENT B - DSERTS – LUC INFORMATION

Definition:  Land Use Controls (LUC) apply when a decision is made to restrict land at a DSERTS site(s). A LUC is documented at a DSERTS site(s) associated with a Record of Decision (ROD), Decision Document (DD) or an Action Memorandum (DD equivalent prepared for a removal action). A LUC has two components for restricting property access to prevent exposure to hazardous substances above permissible levels: 1) land use controls - legal and administrative mechanisms, and 2) engineering controls - physical barriers. 

Regulatory Requirement/References: 

· DoD Future Land Use Policy (July 1997) http://www.dtic.mil/envirodod/brac/flu.htm 

· Army Guidance on Using Institutional Controls (ICs) in the CERCLA Process (Sep 98) http://www.hqda.army.mil/acsimweb/brac/word/aicg.htm 

· A Guide to Establishing Institutional Controls at Closing Military Installation, (March 1998) http://www.dtic.mil/envirodod/brac/icguide.html 

· Institutional Controls—What They Are and How They Are Used Fact Sheet (Spring 1997) http://www.dtic.mil/envirodod/brac/ic.html
Data Entry: Access the LUC screens through the Record of Decision/Decision Document screen. 

Title 

Enter the title of the LUC. The title length is limited to 25 characters. 

Example: Use restrictions at OU 1

Location of LUC 

Enter a description of the location of the LUC. Include the address or physical location of the site(s) and include the latitude and longitude coordinates if they are available. If the LUC is in place at multiple locations, all locations should be noted. Include a reference to any documentation that provides further information or maps of the location. The length of the location description is limited to 2000 characters. 

Example: OU 1 is located on the former Fort BRAC installation on Baker Road between Beal Road and Austin Road. The site is approximately 30 acres in size. The exact boundaries of OU 1 are established in Plat Map 3 that is a part of the transfer agreement between the Army and the Department of the Interior. The transfer agreement is available at the Rock City Public Library as part of the Fort BRAC public record. The document title is Fort BRAC Transfer Agreement dated 25 Jul 1999.

Applicable Restoration Area 

From the picklist select the primary regulation under which the remedy/LUC is being implemented. Only one selection can be made.

CERCLA: Select if the CERCLA process is being followed. 

RCRA: Select if the RCRA process is being followed. 

RCRA/CERCLA: Select if both the RCRA and CERCLA processes are being followed.

UXO: Select if the UXO process is being followed. 

Record of the LUC 

Select the document where the LUC is recorded by clicking on the white box next to the document type. To deselect a document type, click on the check mark. Select all that are applicable. At least one document type must be selected. 

ECOP: Environmental Condition of Property. An ECOP is required when the Army is transferring property to another federal agency. An ECOP is similar to a FOST for BRAC property. Select if an ECOP has been prepared by an active installation for documenting federal to federal property transfer with LUC. 

FOSET: Finding of Suitability to Early Transfer. Select if a FOSET has been prepared that documents that the property is suitable for early transfer with an environmental restoration LUC required. See FOSET HELP for additional information on FOSET requirements. To select this option the FOSET record must first be entered in the DSERTS. Not applicable to Active installations. 

FOSL: Finding of Suitability to Lease. Select if a FOSL has been prepared that documents that the property is suitable for lease with an environmental restoration LUC required. See FOSL HELP for additional information on FOSL requirements. . To select this option the FOSL record must first be entered in the DSERTS. Not applicable to Active installations. 

FOST: Finding of Suitability to Transfer. Select if a FOST has been prepared that documents that the property is suitable for transfer with an environmental restoration LUC required. See FOST HELP for additional information on FOST requirements. To select this option the FOST record must first be entered in the DSERTS. Not applicable to Active installations. 

Master Plan: Installation Master Plans are prepared by the Army for land use and construction planning. Select if an active installation's Master Plan documents environmental restoration LUC. 

The DSERTS only allows FOST, FOSET, or FOSL reporting for BRAC installations. At least one of the entered FOST, FOSET, or FOSL document records must be assigned if FOST, FOSET, or FOSL document type is selected. To assign a document, click on the "Available" button located to the right of the document type. All entered records for the selected document type will be displayed. To select, click on the white box next to the document record. To deselect a document record click on the check mark. Click on "Ok" at the bottom of the screen to save the selections and return to the LUC screen. If FOST, FOSET, or FOSL is selected for an installation that does not have any associated records click on "Cancel" to return to the LUC screen.

LUC Enforcement 

Select at least one process that will be used to ensure enforcement of the LUC. Layering of LUC enforcement is critical to maintenance of the LUC. To select a process click on the white box next to the option. To deselect an option click on the check mark. 

Annual Inspections: Select this option if the LUC inspection will occur annually to ensure that the engineering and land use controls are working

ECAS: Environmental Compliance Assessment System. Select this option if the ECAS program will be used to monitor the enforcement of the LUC. The ECAS program assists all Army commanders in attaining, sustaining and monitoring compliance with Federal, State and local environmental laws and regulations, as well as DoD and Army requirements. ECAS external and internal multi-media assessments identify noncompliance and deficiencies, provide suggestions for both immediate and long-term corrective actions, and indicate resources needed for implementation

5 Year Reviews: Select this option if the LUC review will be conducted as part of the scheduled remedial action 5-year reviews. 

Markers: Select this option if permanent markers are placed around the perimeter of the restricted area to define the location of the LUC in order to alert others to the present of the LUC. 

Transferee Reporting: Select this option if LUC enforcement will be monitored by having the transferee provide periodic reports to indicate that the LUC is still in place.

Other: Select this option if another LUC enforcement process will be used. If Other is selected, describe the process in the 40 character text field immediately below the LUC Enforcement options. 

In-place Date 

Enter the date (format: YYYYMM)  the LUC was/will be implemented. For example, if a fence was/is needed to implement the LUC, the In-Place Date would be the date the fence was/will be completed. The date entered should be the date the last action required to implement the LUC has been put into place. This field is required.

Example: 199809 to indicate September 1998. 

Actual Termination Date 

Enter the actual date (format: YYYYMM) the LUC is no longer required. Examples of when a LUC may be terminated include undertaking additional remediation to clean property to unrestricted use and transferring to another component or federal agency the requirement to maintain the LUC. This field is not required, but if entered it must be less than or equal to the reporting period date.

Example: 199809 to indicate September 1998.

Type of Engineering Control 

Select at least one of the options. Engineering controls (EC) are those physical mechanisms and barriers that implement the remedy selected for the site. Select the EC by clicking on the white box next to the option. To deselect an EC click on the check mark. Selection options are: 

Air Sparging System to Contain: System in-place to prevent hazardous substance migration. 

Air Sparging System to Treat: System in-place to remove hazardous substances. 

Alternative Water Supply: Access to another water supply provided to replace groundwater as a source. 

Cap-Bark: Cover in-place to prevent migration, exposure, and access to hazardous substances. 

Cap - Bentonite: Cover in-place to prevent migration, exposure, and access to hazardous substances. 

Cap - Dirt: Cover in-place to prevent migration, exposure, and access to hazardous substances. 

Cap - Grass: Cover in-place to prevent migration, exposure, and access to hazardous substances. 

Cap - Gravel: Cover in-place to prevent migration, exposure, and access to hazardous substances. 

Cap - Other: Cover in-place to prevent migration, exposure, and access to hazardous substances. 

City Water: Access to city water supply provided to replace groundwater as a source. 

Fences: Physical barriers placed around the perimeter of the restricted area to prevent unauthorized access. 

Guards: Personnel in-place to prevent unauthorized access to the restricted area.

Long Term Monitoring: Monitoring program in-place to ensure effectiveness of remedy and/or containment. 

Other: Enter in the "Description of Control" field what the "Other" EC is. ; 

Pump and Treat to Contain: System in-place to prevent hazardous substance migration in groundwater. 

Pump and Treat to Treat: System in-place to remove hazardous substances from groundwater. 

Signs: Permanent visual markers placed around the perimeter of the restricted area to prevent unauthorized access. 

Slurry Wall (vertical caps): Barrier in-place to prevent migration of hazardous substances.

Source Removal or Surface Sweeps for UXO: Identification of unexploded ordnance (UXO) location and/or physical removal. 

 Type of Land use Control 

Select at least one of the types of land use controls (IC). ICs are legal mechanisms that insure that any restrictions on land use and any engineering controls put in place to implement the selected remedy are maintained. For property transferred by deed, these actions should be created in the deed where possible. As property transfer is regulated under State law, mechanisms for placing deed restrictions on a property may vary. The USACE Real Estate Office or GSA should be contacted to identify what ICs will be used. For property being retained by DoD or transferred to another Federal Agency, the GSA is the property owner; therefore, other mechanisms (for example, Fed to Fed Transfer Agreements) will be utilized to document the ICs. It is possible for there to be ICs without any engineering controls. For example, if the property is used for nonresidential purposes or if it is used for residential purposes, with limitations on the scope of residential use, there will be ICs without engineering controls. Select the IC by clicking on the white box next to the option. To deselect an IC click on the check mark. Selection options are: 

Administrative Orders: Authority to exercise control and police powers at areas where the Army has control over site activities. 

*Affirmative covenants: A promise that the owner will do something that the owner might not otherwise be obligated to do -- for example, maintaining a fence on the property that surrounds a landfill.

*Affirmative easements appurtenant: Provides a specific benefit to a particular piece of land that must also benefit an adjoining piece of land. For example, allowing a neighbor to walk across the land to get to the beach. The neighbor's land, the holder of the easement, benefits by having beach access through your land. 

*Affirmative easements in gross: Benefits an individual or company. For example, allowing the utility company to come on your land to lay a gas line. The utility company, the holder of the easement, benefits by having use of the land to lay the gas line. 

Construction Permit: Requiring permits for "construction" at areas where the Army has LUC are in-place to ensure that any construction is coordinated with the Army and/or regulatory agencies so that the LUC is not compromised.

Dig Permits: Requiring permits to "dig" at areas where the Army has LUC are in-place to ensure that any construction is coordinated with the Army and/or regulatory agencies so that the LUC is not compromised. 

Education and Awareness Programs: Notification to the community to ensure that a LUC remains protective and prevents inappropriate use of the property.

*Equitable servitude: An agreement between two people not to do something regarding land. 

Fed to Fed Transfer Agreement: A mechanism that delineates the transfer of property from DoD to another federal agency. Within the agreement the location, nature and extent of environmental issues at the property are outlined. Agreement should also delineate the responsibilities of each Federal Agency.

*Negative easements appurtenant: Prohibits a lawful use of land - for example, creating a restriction on the type and amount of development on land as to not interfere with the view of the seashore from an adjoining property. Must benefit an adjoining piece of land.

*Negative easements in gross: Prohibits an individual or company from a lawful use of land. Does not affect an adjoining property.

None: No IC component to the LUC.

Notices (in the grantor/grantee index, newspapers, etc.): Providing information on the LUCs at an existing site by posting the information in newspapers, fact sheets, grantor/grantee index, and other mechanisms to ensure that users of the property are aware of the LUCs so they may comply with them. 

Restrictions on Groundwater Withdrawal: Prohibits the use of groundwater.

Restrictive covenants: A negative covenant that is a promised that an owner will not do something that the owner is otherwise free to do -- for example, restricting the use of groundwater on the land.

Zoning and notations in our Installation Master Plans: A mechanism to delineate LUCs at property being retained in order to prevent non-compatible use of the property. Within the Installation Master Plan the location, nature and extent of environmental issues at the property are outlined.

 *Part of Deed Restriction. Applicable to transfer to NonFederal entity only.

Description of Control 

Enter a brief narrative describing LUC documentation, implementation strategy, or description of EC or IC. The narrative is limited to 2000 characters in length. 

Links: 

Save: Select "Save" to save changes to the LUC screen and to return to the ROD/DD entry screen. 

Cancel: Use "Cancel" to return to the ROD/DD entry screen without saving changes.

Delete: Select "Delete" to remove existing data.







� Restrictive covenant:  A “promise” included in an agreement restricting the use of real property or the type of buildings that may be erected upon the property, usually included in the deed.


Equitable Servitude: Building restrictions and restrictions relating to land uses that are enforceable in a court of equity.


Deed notice:  A notice placed in a deed and/or in the land records relating to real property, providing notice relating to allowable land uses associated with the property.






