Occupational
‘ Safety and Health
Administration

www.osha.gov

OSHA
Recordkeeping

Handbook

xegulation and Related
as for Recording
upational




OSHA

Employers are responsible for providing a safe and
healthful workplace for their employees. OSHA's
role is to assure the safety and health of America’s
workers by setting and enforcing standards; provid-
ing training, outreach and education; establishing
partnerships; and encouraging continual improve-
ment in workplace safety and health. For more
information, visit www.osha.gov.

This handbook provides a general overview of a
particular topic related to OSHA standards. It does
not alter or determine compliance responsibilities
in OSHA standards or the Occupational Safety and
Health Act of 1970. Because interpretations and
enforcement policy may change over time, you
should consult current OSHA administrative inter-
pretations and decisions by the Occupational
Safety and Health Review Commission and the
Courts for additional guidance on OSHA compli-
ance requirements.

This publication is in the public domain and may
be reproduced, fully or partially, without permis-
sion. Source credit is requested but not required.

This information is available to sensory impaired
individuals upon request. Voice phone: (202) 693-
1999; teletypewriter (TTY) number: (877) 889-5627.



OSHA
Recordkeeping Handbook

The Regulation and Related Interpretations for Recording
and Reporting Occupational Injuries and Ilinesses

Occupational Safety and Health Administration
U.S. Department of Labor
Directorate of Evaluation and Analysis
Office of Statistical Analysis
Division of Recordkeeping

OSHA 3245-01R
2005

OSHA

Occupational Safety
and Health Administration
U.S. Department of Labor

www.osha.gov



Preface

The Occupational Safety and Health Act of 1970 (OSH
Act) requires covered employers to prepare and
maintain records of occupational injuries and illness-
es. The Occupational Safety and Health Administra-
tion (OSHA) in the U.S. Department of Labor is re-
sponsible for administering the recordkeeping sys-
tem established by the Act. The OSH Act and record-
keeping regulations in 29 CFR 1904 and 1952 provide
specific recording and reporting requirements which
comprise the framework for the nationwide occupa-
tional safety and health recording system.

Under this system, it is essential that data recorded
by employers be uniform and accurate to assure the
consistency and validity of the statistical data which
is used by OSHA for many purposes, including
inspection targeting, performance measurement
under the Government Performance and Results Act
(GPRA), standards development, resource allocation,
Voluntary Protection Program (VPP) eligibility, and
"low-hazard" industry exemptions. The data also aids
employers, employees and compliance officers in
analyzing the safety and health environment at the
employer’s establishment, and is the source of infor-
mation for the OSHA Data Initiative (ODI) and the
Bureau of Labor Statistics’ (BLS) Annual Survey.

In January 2001, OSHA issued a final rule revising
the § 1904 and § 1952 Occupational Injury and Iliness
Recording and Reporting Requirements (Record-
keeping) regulations, the first revision since 1978.
The goals of the revision were to simplify the sys-
tem, clarify ongoing concepts, produce more useful
information and better utilize modern technology.
The new regulation took effect on January 1, 2002.
As part of OSHA's extended outreach efforts, the
agency also produced a Recordkeeping Policies and
Procedures Manual (CPL 2-0.131, January 1, 2002),
which contained, along with other related informa-
tion, a variety of Frequently Asked Questions. In
addition, in 2002, a detailed Injury and lliness
Recordkeeping website was established containing
links to helpful resources related to Recordkeeping,
including training presentations, applicable Federal
Register notices, and OSHA's recordkeeping-related
Letters of Interpretation. (See www.osha.gov/record-
keeping/index.html).

OSHA RECORDKEEPING HANDBOOK

This publication brings together relevant information
from the Recordkeeping rule, the policies and proce-
dures manual and the website. This OSHA Record-
keeping Handbook is available in both print and elec-
tronic formats. It is organized by regulatory section
and contains the specific final regulatory language,
selected excerpts from the relevant OSHA decision
analysis contained in the preamble to the final rule,
along with recordkeeping-related Frequently Asked
Questions and OSHA's enforcement guidance pre-
sented in the agency’s Letters of Interpretation. The
user will find this information useful in understand-
ing the Recordkeeping requirements and will be able
to easily locate a variety of specific and necessary
information pertaining to each section of the rule.

The information included here deals only with the
requirements of the Occupational Safety and Health
Act of 1970 and Parts 1904 and 1952 of Title 29, Code
of Federal Regulations, for recording and reporting
occupational injuries and illnesses. Some employers
may be subject to additional recordkeeping and
reporting requirements not covered in this docu-
ment. Many specific OSHA standards and regula-
tions have additional requirements for the mainte-
nance and retention of records for medical surveil-
lance, exposure monitoring, inspections, and other
activities and incidents relevant to occupational safe-
ty and health, and for the reporting of certain infor-
mation to employees and to OSHA. For information
on these requirements, which are not covered in this
publication, employers should refer directly to the
OSHA standards or regulations, consult OSHA's web-
site for additional information (www.osha.gov) or
contact their OSHA regional office or participating
State agency.

For recordkeeping and reporting questions not cov-
ered in this publication, employers may contact their
OSHA regional office or the participating State
agency serving their jurisdiction.

This handbook was developed within the OSHA
Office of Statistical Analysis (OSA) (Joe DuBois,
Ph.D., Director), under the direction of Bob
Whitmore, Chief of the OSHA Recordkeeping
Division. Special thanks to Valerie Struve, Mark
Kitzmiller, Jackie Gilmore and Linda Harrell of OSA
for their tireless efforts in its creation.

OSHA
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Recordkeeping Handbook Roadmap
This roadmap will assist readers in locating regulatory language, decision analyses, frequently asked questions
and enforcement guidance letters concerning sections 1904 and 1952 of the OSHA Recordkeeping regulations.

Purpose of Rule:

3y 1904.0

Exempt Employers:

See 1904. 1

Exempt Establishments:

Sy 1094 .2

Requirements of More Than One Agency:

3 1904.3
Which Injuries to Record:

See
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See HESJOLZRS)
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See HESJOZANS)

Needlestick and Sharps Injuries:

See 1904 . 8
Medical Removal Cases:

See 1904.9

Hearing Loss Cases:
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Tuberculosis Cases:

oy 1904.11

Musculoskeletal Disorder Cases:

Sl 1904.12

The Recording Forms:
ey 1904.29

Multiple Business Establishments:

Sy 1904.30

Employee Coverage:

See 1904.31

The Annual Summary:

2y 1904.32

Records Retention and Updating:
S 1904.33

Changes in Business Ownership:

2y 1904.34

Employee Involvement:

2y 1904.35

Prohibition Against Discrimination:

Sy 1904.36

State Recordkeeping Regulations:

Sy 1904.37

Variances from the Rule:

Sy 1904.38

Fatality/Multiple Hospitalization
Requirements:

S 1904.39

Providing Records to Government
Representatives:

2y 1904.40

OSHA's Annual Injury/Iliness Survey:
S 1904.41

Bureau of Labor Statistics Data Requests:

S 1904.42

Summarizing and Posting Data:

SR 1904.43

Retaining and Updating Forms:

2y 1904.44

Definitions:

See 1904.46

State-plan State Requirements:

3y 1952 .4
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Section 1904.0

Purpose
(66 FR 6122, Jan. 19, 2001)

REGULATION: Section 1904.0

Subpart A — Purpose (66 FR 6122, Jan. 19, 2001)

Section 1904.0

The purpose of this rule (Part 1904) is to require employers to record and report work-related fatalities, injuries

and illnesses.

Note to Section 1904.0: Recording or reporting a work-related injury, illness, or fatality does not mean that the
employer or employee was at fault, that an OSHA rule has been violated, or that the employee is eligible for

workers’ compensation or other benefits.

PREAMBLE DISCUSSION: Section 1904.0

(66 FR 5933-5935, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and lliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Subpart A. Purpose

The Purpose section of the final rule explains why
OSHA is promulgating this rule. The Purpose section
contains no regulatory requirements and is intended
merely to provide information. A Note to this section
informs employers and employees that recording a
case on the OSHA recordkeeping forms does not
indicate either that the employer or the employee
was at fault in the incident or that an OSHA rule has
been violated. Recording an injury or illness on the
Log also does not, in and of itself, indicate that the
case qualifies for workers’ compensation or other
benefits. Although any specific work-related injury or
illness may involve some or all of these factors, the
record made of that injury or illness on the OSHA
recordkeeping forms only shows three things: (1) that
an injury or illness has occurred; (2) that the employ-
er has determined that the case is work-related (using
OSHA'’s definition of that term); and (3) that the case
is non-minor, i.e., that it meets one or more of the
OSHA injury and illness recording criteria....

In the final rule, OSHA has moved much of this
material, which was explanatory in nature, from the
regulatory text to the preamble. This move has sim-
plified and clarified the regulatory text. The final
rule’s Purpose paragraph simply states that: “The
purpose of this rule (Part 1904) is to require employ-
ers to record and report work-related fatalities,
injuries and illnesses.”...

OSHA

Many cases that are recorded in the OSHA sys-
tem are also compensable under the State workers’
compensation system, but many others are not.
However, the two systems have different purposes
and scopes. The OSHA recordkeeping system is
intended to collect, compile and analyze uniform and
consistent nationwide data on occupational injuries
and illnesses. The workers’ compensation system, in
contrast, is not designed primarily to generate and
collect data but is intended primarily to provide med-
ical coverage and compensation for workers who are
killed, injured or made ill at work, and varies in cov-
erage from one State to another....

As a result of these differences between the two
systems, recording a case does not mean that the case
is compensable, or vice versa. When an injury or ill-
ness occurs to an employee, the employer must inde-
pendently analyze the case in light of both the OSHA
recording criteria and the requirements of the State
workers’ compensation system to determine whether
the case is recordable or compensable, or both....

OSHA believes that the note to the Purpose para-
graph of the final rule will allay any fears employers
and employees may have about recording injuries
and illnesses, and thus will encourage more accurate
reporting. Both the Note to Subpart A of the final rule
and the new OSHA Form 300 expressly state that
recording a case does not indicate fault, negligence,
or compensability....

OSHA RECORDKEEPING HANDBOOK




...OSHA has rejected the suggestion made by
these commenters to limit the admissibility of the
forms as evidence in a court proceeding. Such action
is beyond the statutory authority of the agency,
because OSHA has no authority over the courts,
either Federal or State....

In the final rule, OSHA has decided to eliminate
the sentence of examples to make the regulatory text
clearer and more concise. However, OSHA notes that
many circumstances that lead to a recordable work-
related injury or illness are "beyond the employer’s
control,” at least as that phrase is commonly inter-
preted. Nevertheless, because such an injury or ill-
ness was caused, contributed to, or significantly
aggravated by an event or exposure at work, it must
be recorded on the OSHA form (assuming that it
meets one or more of the recording criteria and does
not qualify for an exemption to the geographic pre-
sumption). This approach is consistent with the no-

fault recordkeeping system OSHA has adopted,
which includes work-related injuries and ilinesses,
regardless of the level of employer control or non-
control involved....

...As discussed in the Legal Authority section,
above, Congress stated clearly that the OSHA record-
keeping system was intended to capture “work-related
deaths, injuries and illnesses, other than minor
injuries requiring only first aid treatment and which
do not involve medical treatment, loss of conscious-
ness, restriction of work or motion, or transfer to
another job” (Section 8(c)(2)). ...OSHA concludes
that the guidance given by Congress — that employ-
ers should record and report on work-related deaths,
and on injuries and illnesses other than minor
injuries, establishes the appropriate recording
threshold for cases entered into the OSHA record-
keeping system....

FREQUENTLY ASKED QUESTIONS: Section 1904.0 (OSHA Instruction, CPL 2-0.131, Chap. 5)

Section 1904.0 Purpose

Question 0-1. Why are employers required to keep
records of work-related injuries and illnesses?

The OSH Act of 1970 requires the Secretary of Labor
to produce regulations that require employers to
keep records of occupational deaths, injuries, and ill-
nesses. The records are used for several purposes.

Injury and illness statistics are used by OSHA.
OSHA collects data through the OSHA Data Initiative
(ODI) to help direct its programs and measure its
own performance. Inspectors also use the data dur-
ing inspections to help direct their efforts to the haz-
ards that are hurting workers.

The records are also used by employers and
employees to implement safety and health programs
at individual workplaces. Analysis of the data is a
widely recognized method for discovering workplace
safety and health problems and for tracking progress
in solving those problems.

The records provide the base data for the BLS

Annual Survey of Occupational Injuries and Ilinesses,
the Nation’s primary source of occupational injury
and illness data.

Question 0-2. What is the effect of workers’ compen-
sation reports on the OSHA records?

The purpose section of the rule includes a note to
make it clear that recording an injury or illness nei-
ther affects a person’s entitlement to workers’ com-
pensation nor proves a violation of an OSHA rule.
The rules for compensability under workers’ com-
pensation differ from state to state and do not have
any effect on whether or not a case needs to be
recorded on the OSHA 300 Log. Many cases will be
OSHA recordable and compensable under workers’
compensation. However, some cases will be com-
pensable but not OSHA recordable, and some cases
will be OSHA recordable but not compensable under
workers’ compensation.

LETTERS OF INTERPRETATION: Section 1904.0

Section 1904.0 Purpose

This section will be developed as letters of interpretation become available.

OSHA RECORDKEEPING HANDBOOK
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Section 1904.1

Partial exemption for employers

with 10 or fewer employees
(66 FR 6122, Jan. 19, 2001)

REGULATION: Section 1904.1

Subpart B — Scope (66 FR 6122, Jan. 19, 2001)

Note to Subpart B: All employers covered by the Occupational Safety and Health Act (OSH Act) are covered
by these Part 1904 regulations. However, most employers do not have to keep OSHA injury and illness
records unless OSHA or the Bureau of Labor Statistics (BLS) informs them in writing that they must keep
records. For example, employers with 10 or fewer employees and business establishments in certain indus-
try classifications are partially exempt from keeping OSHA injury and illness records.

Section 1904.1 Partial exemption for employers
with 10 or fewer employees
(a) Basic requirement.

(1) If your company had ten (10) or fewer employees
at all times during the last calendar year, you do not
need to keep OSHA injury and illness records unless
OSHA or the BLS informs you in writing that you must
keep records under Section 1904.41 or Section 1904.42.
However, as required by Section 1904.39, all employers
covered by the OSH Act must report to OSHA any work-
place incident that results in a fatality or the hospitaliza-
tion of three or more employees.

(2) If your company had more than ten (10)
employees at any time during the last calendar year,
you must keep OSHA injury and illness records
unless your establishment is classified as a partially

exempt industry under Section 1904.2.

(b) Implementation.

(2) Is the partial exemption for size based on the
size of my entire company or on the size of an indi-
vidual business establishment?

The partial exemption for size is based on the
number of employees in the entire company.

(2) How do | determine the size of my company to
find out if | qualify for the partial exemption for size?

To determine if you are exempt because of size,
you need to determine your company’s peak employ-
ment during the last calendar year. If you had no
more than 10 employees at any time in the last calen-
dar year, your company qualifies for the partial
exemption for size.

PREAMBLE DISCUSSION: Section 1904.1

(66 FR 5935-5939, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and Iliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Section 1904.1 Partial exemption for employers
with 10 or fewer employees

The Size-Based Exemption in the Former Rule

The original OSHA injury and illness recording and
reporting rule issued in July 1971 required all
employers covered by the OSH Act to maintain injury
and illness records. In October 1972, an exemption
from most of the recordkeeping requirements was
put in place for employers with seven or fewer
employees. In 1977, OSHA amended the rule to
exempt employers with 10 or fewer employees, and
that exemption has continued in effect to this day....

OSHA

The Size-Based Exemption in the Final Rule
...Under the final rule (and the former rule), an
employer in any industry who employed no more
than 10 employees at any time during the preceding
calendar year is not required to maintain OSHA
records of occupational illnesses and injuries during
the current year unless requested to do so in writing
by OSHA (under Section 1904.41) or the BLS (under
Section 1904.42). If an employer employed 11 or
more people at a given time during the year, how-
ever, that employer is not eligible for the size-based
partial exemption....

OSHA RECORDKEEPING HANDBOOK 3



Since publication of the recordkeeping proposal,
OSHA has done considerable research into the issue
of fatality, injury, and illness rates in small compa-
nies. The results of this research also point to under-
reporting, rather than safer workplaces, as a likely
reason for the lower-than-average injury and illness
numbers reported by small employers. The most
telling evidence that injury and illness underreporting
is prevalent among small firms is the substantial dis-
crepancy between the fatality rates in these firms and
their injury and illness rates.

Most professionals agree that occupational fatality
data are more reliable than occupational injury and
iliness data, primarily because fatalities are more
likely to be reported than injuries. The work-related
BLS fatality data appear to confirm this belief, show-
ing that although businesses with fewer than 10
employees account for only 4% of the total work-
force, they account for 28% of occupational fatali-
ties....

... [U]nder the 10 or fewer employee patrtial
exemption threshold, more than 80% of employers in
OSHA's jurisdiction are exempted from routinely
keeping records....

After a review of the record and reconsideration
of this issue, OSHA agrees that there should be only
one size exemption threshold across all industries
and finds that the threshold should be 10 or fewer
employees....

...[T]he final rule clarifies that the 10 or fewer size
exemption is applicable only if the employer had
fewer than 11 employees at all times during the pre-

vious calendar year. Thus, if an employer employs

11 or more people at any given time during that year,
the employer is not eligible for the small employer
exemption in the following year. This total includes
all workers employed by the business. All individuals
who are “employees” under the OSH Act are counted
in the total; the count includes all full time, part time,
temporary, and seasonal employees. For businesses
that are sole proprietorships or partnerships, the
owners and partners would not be considered
employees and would not be counted. Similarly, for
family farms, family members are not counted as
employees. However, in a corporation, corporate offi-
cers who receive payment for their services are con-
sidered employees. [See Section 1904.31, Covered
Employees.]

Consistent with the former rule, the final rule
applies the size exemption based on the total num-
ber of employees in the firm, rather than the number
of employees at any particular location or establish-
ment...because the resources available in a given
business depend on the size of the firm as a whole,
not on the size of individual establishments owned
by the firm. In addition, the analysis of injury records
should be of value to the firm as a whole, regardless
of the size of individual establishments. Further, an
exemption based on individual establishments would
be difficult to administer, especially in cases where
an individual employee, such as a maintenance
worker, regularly reports to work at several establish-
ments.

FREQUENTLY ASKED QUESTIONS: Section 1904.1 (OSHA Instruction, CPL 2-0.131, Chap. 5)

Section 1904.1 Partial exemption for employers with 10 or fewer employees
This section will be developed as questions and answers become available.

LETTERS OF INTERPRETATION: Section 1904.1

Section 1904.1 Partial exemption for employers with 10 or fewer employees
This section will be developed as letters of interpretation become available.

OSHA RECORDKEEPING HANDBOOK
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Section 1904.2

Partial exemption for establishments

INn certain industries
(66 FR 6122, Jan. 19, 2001)

REGULATION: Section 1904.2

Subpart B — Scope (66 FR 6122, Jan. 19, 2001)

Section 1904.2 Partial exemption for establishments
in certain industries
(a) Basic requirement.

(1) If your business establishment is classified in a
specific low hazard retail, service, finance, insurance
or real estate industry listed in Appendix A to this
Subpart B, you do not need to keep OSHA injury and
iliness records unless the government asks you to
keep the records under Section 1904.41 or Section
1904.42. However, all employers must report to
OSHA any workplace incident that results in a fatality
or the hospitalization of three or more employees
(see Section 1904.39).

(2) If one or more of your company’s establish-
ments are classified in a non-exempt industry, you
must keep OSHA injury and illness records for all of
such establishments unless your company is partially
exempted because of size under Section 1904.1.

(b) Implementation.

(1) Does the partial industry classification exemp-
tion apply only to business establishments in the
retail, services, finance, insurance or real estate
industries (SICs 52-89)?

Yes, business establishments classified in agricul-
ture; mining; construction; manufacturing; trans-
portation; communication; electric, gas and sanitary
services; or wholesale trade are not eligible for the
partial industry classification exemption.

(2) Is the partial industry classification exemption
based on the industry classification of my entire com-

pany or on the classification of individual business
establishments operated by my company?

The partial industry classification exemption
applies to individual business establishments. If a
company has several business establishments
engaged in different classes of business activities,
some of the company’s establishments may be
required to keep records, while others may be exempt.

(3) How do | determine the Standard Industrial
Classification code for my company or for individual
establishments?

You determine your Standard Industrial
Classification (SIC) code by using the Standard
Industrial Classification Manual, Executive Office of
the President, Office of Management and Budget.
You may contact your nearest OSHA office or State
agency for help in determining your SIC.

Non-Mandatory Appendix A to Subpart B -
Partially Exempt Industries

Employers are not required to keep OSHA injury
and illness records for any establishment classified in
the following Standard Industrial Classification (SIC)
codes, unless they are asked in writing to do so by
OSHA, the Bureau of Labor Statistics (BLS), or a state
agency operating under the authority of OSHA or the
BLS. All employers, including those partially exempt-
ed by reason of company size or industry classifica-
tion, must report to OSHA any workplace incident
that results in a fatality or the hospitalization of three
or more employees (see Section 1904.39).

Appendix A -- Partially Exempt Industries

SIC code Industry description

SIC code Industry description

525 Hardware Stores

573 Radio, Television, & Computer Stores

542 Meat and Fish Markets

58 Eating and Drinking Places

544 Candy, Nut, and Confectionery Stores

591 Drug Stores and Proprietary Stores

545 Dairy Products Stores

592 Liguor Stores

546 Retail Bakeries

594 Miscellaneous Shopping Goods Stores

549 Miscellaneous Food Stores

599 Retail Stores, Not Elsewhere Classified

551 New and Used Car Dealers

552 Used Car Dealers

60 Depository Institutions (banks & savings
institutions)

554 Gasoline Service Stations

61 Nondepository

557 Motorcycle Dealers

62 Security and Commodity Brokers

56 Apparel and Accessory Stores

63 Insurance Carriers

OSHA
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SIC code Industry description

SIC code Industry description

64 Insurance Agents, Brokers, & Services

793 Bowling Centers

653 Real Estate Agents and Managers

801 Offices & Clinics Of Medical Doctors

654 Title Abstract Offices

802 Offices and Clinics Of Dentists

67 Holding and Other Investment Offices

803 Offices Of Osteopathic

722 Photographic Studios, Portrait

804 Offices Of Other Health Practitioners

723 Beauty Shops

807 Medical and Dental Laboratories

724 Barber Shops

809 Health and Allied Services, Not Elsewhere

725 Shoe Repair and Shoeshine Parlors Classified

726 Funeral Service and Crematories 81 Legal Services

729 Miscellaneous Personal Services 82 Educational Services (schools, colleges,
731 Advertising Services universities and libraries)

732 Credit Reporting and Collection Services 832 Individual and Family Services

733 Mailing, Reproduction, & Stenographic
Services

835 Child Day Care Services
839 Social Services, Not Elsewhere Classified

737 Computer and Data Processing Services

841 Museums and Art Galleries

738 Miscellaneous Business Services

86 Membership Organizations

764 Reupholstery and Furniture Repair

78 Motion Picture

87 Engineering, Accounting, Research,
Management, and Related Services

791 Dance Studios, Schools, and Halls

899 Services, not elsewhere classified

792 Producers, Orchestras, Entertainers

PREAMBLE DISCUSSION: Section 1904.2

(66 FR 5939-5945, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and Iliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Section 1904.2 Partial exemption for establishments
in certain industries

Section 1904.2 of the final rule partially exempts
employers with establishments classified in certain
lower-hazard industries. The final rule updates the
former rule’s listing of partially exempted lower-haz-
ard industries. Lower-hazard industries are those
Standard Industrial Classification (SIC) code indus-
tries within SICs 52-89 that have an average Days
Away, Restricted, or Transferred (DART) rate at or
below 75% of the national average DART rate. The
former rule also contained such a list based on data
from 1978-1980. The final rule’s list differs from that
of the former rule in two respects: (1) the hazard
information supporting the final rule’s lower-hazard
industry exemptions is based on the most recent
three years of BLS statistics (1996, 1997, 1998), and
(2) the exception is calculated at the 3-digit rather
than 2-digit level.

The changes in the final rule’s industry exemp-
tions are designed to require more employers in
higher-hazard industries to keep records all of the
time and to exempt employers in certain lower-haz-
ard industries from keeping OSHA injury and illness
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records routinely. For example, compared with the
former rule, the final rule requires many employers
in the 3-digit industries within retail and service sec-
tor industries that have higher rates of occupational
injuries and illnesses to keep these records but
exempts employers in 3-digit industries within those
industries that report a lower rate of occupational
injury and illness....

You determine your Standard Industrial
Classification (SIC) code by using the Standard
Industrial Classification Manual, Executive Office of
the President, Office of Management and Budget.
You may contact your nearest OSHA office or State
agency for help in determining your SIC.

Employers with establishments in those industry
sectors shown in Appendix A are not required rou-
tinely to keep OSHA records for their establishments.
They must, however, keep records if requested to do
so by the Bureau of Labor Statistics in connection
with its Annual Survey (section 1904.42) or by OSHA
in connection with its Data Initiative (section 1904.41).
In addition, all employers covered by the OSH Act
must report a work-related fatality, or an accident
that results in the hospitalization of three or more

OSHA



employees, to OSHA within 8 hours (section
1904.39).

In 1982, OSHA exempted establishments in a
number of service, finance and retail industries from
the duty to regularly maintain the OSHA Log and
Incident Report (47 FR 57699 (Dec. 28, 1982)). This
industry exemption to the Part 1904 rule was intend-
ed to “reduce paperwork burden on employers with-
out compromising worker safety and health.” ...

Although the 1982 Federal Register notice dis-
cussed the possibility of revising the exempt industry
list on a routine basis, the list of partially exempt
industries compiled in 1982 has remained unchanged
until this revision of the Part 1904 rule....

...[NJon-mandatory Appendix A of the final rule
identifies industries for exemption at the 3-digit SIC
code level. Although this approach does make the list
of exempt industries longer and more detailed, it
also targets the exemption more effectively than did
the former rule’s list. For example, the final rule does
not exempt firms in many of the more hazardous 3-
digit SIC industries that are embedded within lower
rate 2-digit SIC industries. It does, however, exempt
firms in relatively low-hazard 3-digit SIC industries,
even though they are classified in higher hazard 2-
digit SIC industries. Where Days Away, Restricted, or
Transferred (DART, formerly LWDI) rate calculations
exempt all of the 3-digit SIC industries within a given
2-digit industry, the exempt industry list in Appendix
A displays only the 2-digit SIC classification. This
approach merely provides a shorter, simpler list.

For multi-establishment firms, the industry
exemption is based on the SIC code of each estab-
lishment, rather than the industrial classification of a
firm as a whole. For example, some larger corpora-
tions have establishments that engage in different
business activities. Where this is the case, each
establishment could fall into a different SIC code,
based on its business activity. The Standard
Industrial Classification manual states that the estab-
lishment, rather than the firm, is the appropriate unit
for determining the SIC code. Thus, depending on
the SIC code of the establishment, one establishment
of a firm may be exempt from routine recordkeeping
under Part 1904, while another establishment in the
same company may not be exempt....

OSHA has evaluated other approaches but has
decided that the 3-digit DART rate method is both
simpler and more equitable than the former 2-digit
method. By exempting lower-hazard industry sectors
within SICs 52-89, OSHA hopes both to concentrate
its recordkeeping requirements in sectors that will
provide the most useful data and to minimize paper-
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work burden. No exemption method is perfect: any
method that exempts broad classes of employers
from recordkeeping obligations will exempt some
more hazardous workplaces and cover some less
hazardous workplaces. OSHA has attempted to mini-
mize both of these problems by using the most cur-
rent injury and illness statistics available, and by
applying them to a more detailed industry level with-
in the retail, financial and service sectors than was
formerly the case. OSHA has also limited the scope
of the exemptions by using an exemption threshold
that is well below the national average, including
only those industries that have average DART rates
that are at or below 75% of the national average
DART rate. The rule also limits the exempt industries
to the retail, financial and service sectors, which are
generally less hazardous than the manufacturing
industry sector....

The final rule makes clear that, when a “leased”
or “temporary” employee is supervised on a day-to-
day basis by the using firm, the using firm must
enter that employee’s injuries and illnesses on the
using firm’s establishment Log and other records.
Injuries and illnesses occurring to a given employee
should only be recorded once, either by the tempo-
rary staffing firm or the using firm, depending on
which firm actually supervises the temporary
employees on a day-to-day basis. (see the discussion
for Section 1904.31, Covered employees, for an in-
depth explanation of these requirements.)...

After a review of the recent BLS data, OSHA's own
experience, and the record of this rulemaking, OSHA
has decided that it is appropriate to require firms in
industries within the SIC 01 through 51 codes to com-
ply with OSHA's requirements to keep records. Thus,
the final rule, like the proposed rule and the rule pub-
lished in 1982, does not exempt firms with more than
10 employees in the industry divisions of agriculture,
mining, construction, manufacturing, wholesale
trade, transportation and public utilities (SICs 01-52)
from routine recordkeeping.

Although OSHA no longer restricts its inspection
targeting schemes to employers in these SICs, these
industries have traditionally been, and continue to
be, the focus of many of the Agency’s enforcement
programs. OSHA believes that it is important for larg-
er employers (i.e., those with more than 10 employ-
ees) in these industries to continue to collect and
maintain injury and illness records for use by the
employer, employees and the government. As noted
in the comments there is a wide variation in injury/ill-
ness rates among establishments classified in these
industries. Further, as a whole, these industries con-
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tinue to have injury and illness rates that are general-
ly higher than the private sector average and will
thus benefit from the information that OSHA-mandat-
ed records can provide about safety and health con-
ditions in the workplace. In 1998, the lost workday
injury and illness rate for the entire private sector
was 3.1. As can be seen in the following table of lost
workday injury and illness rates by industry division,
all of the covered divisions exceeded 75% of the
national average LWDI rate (2.325) for the private sec-
tor as a whole, while the exempted industry divisions
had substantially lower rates.

Industry Sector 1998 Lost Workday
Injury and Iliness Rate

Agriculture, forestry and fishing (SIC 01) 3.9

Mining (SIC 10-14) 2.9
Construction (SIC 15-17) 4.0
Manufacturing (SIC 20-39) 4.7

Transportation, communications, electric,
gas and sanitary services (SIC 40-49) 4.3

Wholesale trade (SIC 50 & 51) 3.3
Retail trade (SIC 52-59) 2.7
Finance, Insurance & Real Estate

(SIC 60-67) 0.7
Services (SIC 70-87) 2.4

(U.S. Department of Labor Press Release
USDL 98-494, December 16, 1999)

...The Agency finds that continuing, and improv-
ing on, the Agency’s longstanding approach of par-
tially exempting those industries in SIC codes 52-89
that have DART rates, based on 3 years of BLS data,
below 75% of the private-sector average strikes the
appropriate balance between the need for injury and
iliness information on the one hand, and the paper-
work burdens created by recording obligations, on
the other. The BLS Annual Survey will, of course,
continue to provide national job-related statistics for
all industries and all sizes of businesses. As it has
done in the past, the BLS will sample employers in
the partially exempt industries and ask each sampled
employer to keep OSHA records for one year. In the
following year, BLS will collect the records to gener-
ate estimates of occupational injury and illness for
firms in the partially exempt industries and size class-
es, and combine those data with data for other indus-
tries to generate estimates for the entire U.S. private
sector. These procedures ensure the integrity of the
national statistics on occupational safety and health.

The list of partially exempted industry sectors in
this rule is based on the current (1987) revision of the
SIC manual. The Office of Management and Budget
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(OMB) is charged with maintaining and revising the
system of industrial classification that will replace the
SIC. The new system is used by U.S. statistical agen-
cies (including the BLS). Under the direction of OMB,
the U.S. government has adopted a new, compre-
hensive system of industrial classification that will
replace the SIC. The new system is called the North
American Industrial Classification System (NAICS).
NAICS will harmonize the U.S. classification system
with those of Canada and Mexico and make it easier
to compare various economic and labor statistics
among the three countries....

Although the NAIC industry classification system
has been formally adopted by the United States, the
individual U.S. statistical agencies (including the BLS)
are still converting their statistical systems to reflect
the new codes and have not begun to publish statis-
tics using the new industry classifications. The new
system will be phased into the nation’s various statis-
tical systems over the next several years. The BLS
does not expect to publish the first occupational
injury and illness rates under the new system until
the re-ference year 2003. Given the lag time between
the end of the year and the publication of the statis-
tics, data for a full three-year period will not be avail-
able before December of 2006.

Because data to revise the Part 1904 industry
exemption based on the NAIC system will not be
available for another five years, OSHA has decided to
update the industry exemption list now based on the
most recent SIC-based information available from
BLS for the years 1996, 1997 and 1998. OSHA will
conduct a future rulemaking to update the industry
classifications to the NAIC system when BLS publish-
es injury and illness data that can be used to make
appropriate industry-by-industry decisions....

OSHA agrees with those commenters who
favored regular updating of the SIC code exemption
list. For the list to focus Agency resources most effec-
tively on the most hazardous industries, it must be
up-to-date. Industries that are successful in lowering
their rates to levels below the exemption threshold
should be exempted, while those whose rates rise
sufficiently to exceed the criterion should receive
additional attention. Unfortunately, the change in
industry coding systems from the Standard Industrial
Classification (SIC) system to the North American
Industry Classification (NAIC) system will require a
future rulemaking to shift to that system. Therefore,
there is no value in adding an updating mechanism
at this time. The automatic updating issue will be
addressed in the same future rulemaking that
addresses the NAIC system conversion.

OSHA



Partial Exemptions for Employers Under the
Jurisdiction of OSHA-Approved State Occupational
Safety and Health Plans

...For those States with OSHA-approved State plans,
the state is generally required to adopt Federal OSHA
rules, or a State rule that is at least as effective as the
Federal OSHA rule. States with approved plans do
not need to exempt employers from recordkeeping,
either by employer size or by industry classification,

FREQUENTLY ASKED QUESTIONS: Section 1904.2 (OSHA Instruction, CPL 2-0.131, Chap. 5)

as the final Federal OSHA rule does, although they
may choose to do so. For example, States with
approved plans may require records from a wider
universe of employers than Federal OSHA does.
These States cannot exempt more industries or
employers than Federal OSHA does, however,
because doing so would result in a State rule that is
not as effective as the Federal rule. A larger discus-
sion of the effect on the State plans can be found in
Section VIII of this preamble, State Plans.

Section 1904.2 Partial exemption for establishments in certain industries

Question 2-1. How can | get help to find my SIC Code
and determine if I'm partially exempt from the
recordkeeping rule?

You can access the statistics section of OSHA's inter-
net home page, at http://www.osha.gov/oshstats/. Go
to the website and choose SIC Manual and follow the
directions. If you still cannot determine your SIC
code, you can call an OSHA area office, or, if you are
in a state with an OSHA-approved state plan, call
your State Plan office. See the OSHA Office Directory.

Question 2-2. Do States with OSHA-approved State
plans have the same industry exemptions as Federal
OSHA?

States with OSHA-approved plans may require
employers to keep records for the State, even though
those employers are within an industry exempted by
the Federal rule.

Question 2-3. Do professional sports teams qualify
for the partial industry exemption in section 1904.2?

No. Only those industry classifications listed in
Appendix A to Subpart B qualify for the partial indus-
try exemption in section 1904.2. Professional sports
teams are classified under Standard Industrial
Classification (SIC) code 794, which is not one of the
listed exempt classifications.

LETTERS OF INTERPRETATION: Section 1904.2

Section 1904.2 Partial exemption for establishments in certain industries
This section will be developed as letters of interpretation become available.

OSHA
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Section 1904.3

Keeping records for more than

one agency
(66 FR 6123, Jan. 19, 2001)

REGULATION: Section 1904.3

Subpart B — Scope (66 FR 6122, Jan. 19, 2001)

Section 1904.3 Keeping records for more than

one agency

If you create records to comply with another govern-
ment agency’s injury and illness recordkeeping
requirements, OSHA will consider those records as
meeting OSHA's Part 1904 recordkeeping require-
ments if OSHA accepts the other agency’s records

under a memorandum of understanding with that
agency, or if the other agency’s records contain the
same information as this Part 1904 requires you to
record. You may contact your nearest OSHA office or
State agency for help in determining whether your
records meet OSHA's requirements.

PREAMBLE DISCUSSION: Section 1904.3

(66 FR 5945, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and Iliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Section 1904.3 Recordkeeping under the require-
ments of other Federal agencies

Section 1904.3 of the final rule provides guidance for
employers who are subject to the occupational injury
and illness recording and reporting requirements of
other Federal agencies. Several other Federal agen-
cies have similar requirements, such as the Mine
Safety and Health Administration (MSHA), the
Department of Energy (DOE), and the Federal
Railroad Administration (FRA). The final rule at sec-

tion 1904.3 tells the employer that OSHA will accept
these records in place of the employer’s Part 1904
records under two circumstances: (1) if OSHA has
entered into a memorandum of understanding
(MOU) with that agency that specifically accepts the
other agency’s records, the employer may use them
in place of the OSHA records, or (2) if the other
agency'’s records include the same information
required by Part 1904, OSHA would consider them
an acceptable substitute.

FREQUENTLY ASKED QUESTIONS: Section 1904.3 (OSHA Instruction, CPL 2-0.131, Chap. 5)

Section 1904.3 Keeping records for more than one agency
This section will be developed as questions and answers become available.

LETTERS OF INTERPRETATION: Section 1904.3

Section 1904.3 Keeping records for more than one agency
This section will be developed as letters of interpretation become available.
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Section 1904.4

Recording criteria
(66 FR 6123, Jan. 19, 2001)

REGULATION: Section 1904.4

Subpart C - Recordkeeping Forms and Recording Criteria (66 FR 6123, Jan. 19, 2001)

Note to Subpart C: This Subpart describes the work-related injuries and ilinesses that an employer must
enter into the OSHA records and explains the OSHA forms that employers must use to record work-related

fatalities, injuries, and illnesses.

Section 1904.4 Recording criteria
(a) Basic requirement.

Each employer required by this Part to keep
records of fatalities, injuries, and illnesses must
record each fatality, injury and illness that:

(1) Is work-related; and

(2) Is a new case; and

(3) Meets one or more of the general recording
criteria of Section 1904.7 or the application to specific
cases of Section 1904.8 through Section 1904.11.

(b) Implementation.

(1) What sections of this rule describe recording cri-
teria for recording work-related injuries and ilinesses?
The table below indicates which sections of the

rule address each topic.

(i) Determination of work-relatedness. See Section

1904.5.

(ii) Determination of a new case. See Section

1904.6.

(iii) General recording criteria. See Section 1904.7.

(iv) Additional criteria. (Needlestick and sharps

injury cases, tuberculosis cases, hearing loss

cases, medical removal cases, and musculoskele-

tal disorder cases). See Section 1904.8 through

Section 1904.11.

(2) How do | decide whether a particular injury or
iliness is recordable?

The decision tree for recording work-related

injuries and illnesses below shows the steps involved

in making this determination.

NO

Did the employee experience an injury or illness?

y YES

NO

Is the injury or illness work-related?

y YES

Is the injury or illness a new case? >

Update the previously

NO,_ recorded injury or illness

y YES

entry if necessary.

NO

Does the injury or illness meet the
general recorded criteria or the
application to specific cases?

YES

Y

Do not record the injury or ilness.

OSHA

Y

Record the injury or illness.

OSHA RECORDKEEPING HANDBOOK

11



PREAMBLE DISCUSSION: Section 1904.4

(66 FR 5945-5946, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and Iliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Section 1904.4 Recording Criteria

Section 1904.4 of the final rule contains provisions
mandating the recording of work-related injuries and
illnesses that must be entered on the OSHA 300
(Log) and 301 (Incident Report) forms. It sets out the
recording requirements that employers are required
to follow in recording cases.

Paragraph 1904.4(a) of the final rule mandates that
each employer who is required by OSHA to keep
records must record each fatality, injury or illness
that is work-related, is a new case and not a continu-
ation of an old case, and meets one or more of the
general recording criteria in section 1904.7 or the
additional criteria for specific cases found in sections
1904.8 through 1904.11. Paragraph (b) contains provi-
sions implementing this basic requirement.

Paragraph 1904.4(b)(1) contains a table that points
employers and their recordkeepers to the various
sections of the rule that determine which work-relat-
ed injuries and illnesses are to be recorded. These

sections lay out the requirements for determining
whether an injury or illness is work-related, if it is a
new case, and if it meets one or more of the general
recording criteria. In addition, the table contains a
row addressing the application of these and addition-
al criteria to specific kinds of cases (needlestick and
sharps injury cases, tuberculosis cases, hearing loss
cases, medical removal cases, and musculoskeletal
disorder cases). The table in paragraph 1904.4(b)(1) is
intended to guide employers through the recording
process and to act as a table of contents to the sec-
tions of Subpart C.

Paragraph (b)(2) is a decision tree, or flowchart,
that shows the steps involved in determining
whether or not a particular injury or iliness case must
be recorded on the OSHA forms. It essentially
reflects the same information as is in the table in
paragraph 1904.4(b)(1), except that it presents this
information graphically.

FREQUENTLY ASKED QUESTIONS: Section 1904.4 (OSHA Instruction, CPL 2-0.131, Chap. 5)

Section 1904.4 Recording criteria

Question 4-1. Does an employee report of an injury
or illness establish the existence of the injury or ill-
ness for recordkeeping purposes?

No. In determining whether a case is recordable, the
employer must first decide whether an injury or ill-
ness, as defined by the rule, has occurred. If the
employer is uncertain about whether an injury or ill-
ness has occurred, the employer may refer the

employee to a physician or other health care profes-
sional for evaluation and may consider the health
care professional’s opinion in determining whether
an injury or iliness exists. [Note: If a physician or
other licensed health care professional diagnoses a
significant injury or illness within the meaning of
Section1904.7(b)(7) and the employer determines that
the case is work-related, the case must be recorded.]

LETTERS OF INTERPRETATION: Section 1904.4

Section 1904.4 Recording criteria

This section will be developed as letters of interpretation become available.
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Section 1904.5

Determination of work-relatedness

(66 FR 6123, Jan. 19, 2001)

REGULATION: Section 1904.5

Subpart C - Recordkeeping Forms and Recording Criteria (66 FR 6123, Jan. 19, 2001)

Note to Subpart C: This Subpart describes the work-related injuries and ilinesses that an employer must
enter into the OSHA records and explains the OSHA forms that employers must use to record work-related

fatalities, injuries, and illnesses.

Section 1904.5 Determination of work-relatedness
(a) Basic requirement.

You must consider an injury or iliness to be work-
related if an event or exposure in the work environment
either caused or contributed to the resulting condition
or significantly aggravated a pre-existing injury or ill-
ness. Work-relatedness is presumed for injuries and ill-
nesses resulting from events or exposures occurring in
the work environment, unless an exception in Section
1904.5(b)(2) specifically applies.

(b) Implementation.

(1) What is the “work environment”?

OSHA defines the work environment as “the estab-

lishment and other locations where one or more
employees are working or are present as a condition
of their employment. The work environment includes
not only physical locations, but also the equipment
or materials used by the employee during the course
of his or her work.”

(2) Are there situations where an injury or illness
occurs in the work environment and is not consid-
ered work-related?

Yes, an injury or illness occurring in the work envi-
ronment that falls under one of the following excep-
tions is not work-related, and therefore is not record-
able.

1904.5(b)(2)

You are not required to record injuries and illnesses if ...

(i) At the time of the injury or illness, the employee was present in the work environment as a

member of the general public rather than as an employee.

(i) The injury or iliness involves signs or symptoms that surface at work but result solely from

a non-work-related event or exposure that occurs outside the work environment.

(i) The injury or illness results solely from voluntary participation in a wellness program or in

a medical, fitness, or recreational activity such as blood donation, physical examination,
flu shot, exercise class, racquetball, or baseball.

(iv) The injury or iliness is solely the result of an employee eating, drinking, or preparing food or

considered work-related.

drink for personal consumption (whether bought on the employer’s premises or brought in).
For example, if the employee is injured by choking on a sandwich while in the employer’s
establishment, the case would not be considered work-related.

Note: If the employee is made ill by ingesting food contaminated by workplace contaminants
(such as lead), or gets food poisoning from food supplied by the employer, the case would be

v) The injury or illness is solely the result of an employee doing personal tasks (unrelated to their

employment) at the establishment outside of the employee’s assigned working hours.

(vi) The injury or illness is solely the result of personal grooming, self medication for a non-work-

(vii)

related condition, or is intentionally self-inflicted.

The injury or illness is caused by a motor vehicle accident and occurs on a company parking lot or
company access road while the employee is commuting to or from work.

OSHA
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(viii)

related.

The illness is the common cold or flu (Note: contagious diseases such as tuberculosis, brucellosis,
hepatitis A, or plague are considered work-related if the employee is infected at work).

(ix) The illness is a mental illness. Mental illness will not be considered work-related unless the
employee voluntarily provides the employer with an opinion from a physician or other licensed
health care professional with appropriate training and experience (psychiatrist, psychologist,
psychiatric nurse practitioner, etc.) stating that the employee has a mental iliness that is work-

(3) How do | handle a case if it is not obvious
whether the precipitating event or exposure occurred
in the work environment or occurred away from work?

In these situations, you must evaluate the employ-
ee’s work duties and environment to decide whether
or not one or more events or exposures in the work
environment either caused or contributed to the
resulting condition or significantly aggravated a pre-
existing condition.

(4) How do | know if an event or exposure in the
work environment “significantly aggravated™ a pre-
existing injury or illness?

A preexisting injury or iliness has been significant-
ly aggravated, for purposes of OSHA injury and ill-
ness recordkeeping, when an event or exposure in
the work environment results in any of the following:

(i) Death, provided that the preexisting injury or

illness would likely not have resulted in death but

for the occupational event or exposure.

(i) Loss of consciousness, provided that the pre-

existing injury or illness would likely not have

resulted in loss of consciousness but for the occu-
pational event or exposure.

(iii) One or more days away from work, or days of

restricted work, or days of job transfer that other-

wise would not have occurred but for the occupa-
tional event or exposure.

(iv) Medical treatment in a case where no medical

treatment was needed for the injury or illness

before the workplace event or exposure, or a

change in medical treatment was necessitated by

the workplace event or exposure.

(5) Which injuries and illnesses are considered
pre-existing conditions?

An injury or illness is a preexisting condition if it
resulted solely from a non-work-related event or
exposure that occurred outside the work environ-
ment.

(6) How do | decide whether an injury or illness is
work-related if the employee is on travel status at the
time the injury or illness occurs?

Injuries and illnesses that occur while an employ-
ee is on travel status are work-related if, at the time
of the injury or illness, the employee was engaged in
work activities “in the interest of the employer.”
Examples of such activities include travel to and from
customer contacts, conducting job tasks, and enter-
taining or being entertained to transact, discuss, or
promote business (work-related entertainment
includes only entertainment activities being engaged
in at the direction of the employer).

Injuries or illnesses that occur when the employee
is on travel status do not have to be recorded if they
meet one of the exceptions listed below.

1904.5(b)(6)| If the employee has...
0] checked into a hotel
or motel for one or
more days.
(ii) taken a detour for
personal reasons.

You may use the following to determine if an injury or iliness is work-related

When a traveling employee checks into a hotel, motel, or into a other tempo-
rary residence, he or she establishes a “home away from home?” You must
evaluate the employee’s activities after he or she checks into the hotel, motel,
or other temporary residence for their work-relatedness in the same manner
as you evaluate the activities of a non-traveling employee. When the employee
checks into the temporary residence, he or she is considered to have left the
work environment. When the employee begins work each day, he or she
re-enters the work environment. If the employee has established a “home
away from home” and is reporting to a fixed worksite each day, you also do
not consider injuries or illnesses work-related if they occur while the employee
is commuting between the temporary residence and the job location.

Injuries or illnesses are not considered work-related if they occur while the
employee is on a personal detour from a reasonably direct route of travel
(e.g., has taken a side trip for personal reasons).

OSHA RECORDKEEPING HANDBOOK
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(b)(7) How do | decide if a case is work-related
when the employee is working at home?

Injuries and illnesses that occur while an employ-
ee is working at home, including work in a home
office, will be considered work-related if the injury or
iliness occurs while the employee is performing work
for pay or compensation in the home, and the injury
or illness is directly related to the performance of
work rather than to the general home environment or
setting. For example, if an employee drops a box of
work documents and injures his or her foot, the case

is considered work-related. If an employee’s finger-
nail is punctured by a needle from a sewing machine
used to perform garment work at home, becomes
infected and requires medical treatment, the injury is
considered work-related. If an employee is injured
because he or she trips on the family dog while rush-
ing to answer a work phone call, the case is not con-
sidered work-related. If an employee working at
home is electrocuted because of faulty home wiring,
the injury is not considered work-related.

PREAMBLE DISCUSSION: Section 1904.5

(66 FR 5946-5962, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and Iliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Section 1904.5 Determination of work-relatedness
This section of the final rule sets out the require-
ments employers must follow in determining
whether a given injury or illness is work-related.
Paragraph 1904.5(a) states that an injury or illness
must be considered work-related if an event or expo-
sure in the work environment caused or contributed
to the injury or illness or significantly aggravated a
pre-existing injury or iliness. It stipulates that, for
OSHA recordkeeping purposes, work relationship is
presumed for such injuries and illnesses unless an
exception listed in paragraph 1904.5(b)(2) specifically
applies.

Implementation requirements are set forth in
paragraph (b) of the final rule. Paragraph (b)(1)
defines “work environment” for recordkeeping pur-
poses and makes clear that the work environment
includes the physical locations where employees are
working as well as the equipment and materials used
by the employee to perform work.

Paragraph (b)(2) lists the exceptions to the pre-
sumption of work-relatedness permitted by the final
rule; cases meeting the conditions of any of the listed
exceptions are not considered work-related and are
therefore not recordable in the OSHA recordkeeping
system.

This section of the preamble first explains OSHA's
reasoning on the issue of work relationship, then dis-
cusses the exceptions to the general presumption
and the comments received on the exceptions pro-
posed, and then presents OSHA's rationale for includ-
ing paragraphs (b)(3) through (b)(7) of the final rule,
and the record evidence pertaining to each.

Section 8(c)(2) of the OSH Act directs the
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Secretary to issue regulations requiring employers to
record “work-related” injuries and illnesses. It is
implicit in this wording that there must be a causal
connection between the employment and the injury
or illness before the case is recordable. For most
types of industrial accidents involving traumatic
injuries, such as amputations, fractures, burns and
electrocutions, a causal connection is easily deter-
mined because the injury arises from forces, equip-
ment, activities, or conditions inherent in the employ-
ment environment. Thus, there is general agreement
that when an employee is struck by or caught in
moving machinery, or is crushed in a construction
cave-in, the case is work-related. It is also accepted
that a variety of illnesses are associated with expo-
sure to toxic substances, such as lead and cadmium,
used in industrial processes. Accordingly, there is lit-
tle question that cases of lead or cadmium poisoning
are work-related if the employee is exposed to these
substances at work.

On the other hand, a number of injuries and ill-
nesses that occur, or manifest themselves, at work
are caused by a combination of occupational factors,
such as performing job-related bending and lifting
motions, and factors personal to the employee, such
as the effects of a pre-existing medical condition. In
many such cases, it is likely that occupational factors
have played a tangible role in causing the injury or
iliness, but one that cannot be readily quantified as
“significant” or “predominant” in comparison with
the personal factors involved.

Injuries and illnesses also occur at work that do
not have a clear connection to a specific work activi-
ty, condition, or substance that is peculiar to the
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employment environment. For example, an employ-
ee may trip for no apparent reason while walking
across a level factory floor; be sexually assaulted by
a co-worker; or be injured accidentally as a result of
an act of violence perpetrated by one co-worker
against a third party. In these and similar cases, the
employee’s job-related tasks or exposures did not
create or contribute to the risk that such an injury
would occur. Instead, a causal connection is estab-
lished by the fact that the injury would not have
occurred but for the conditions and obligations of
employment that placed the employee in the position
in which he or she was injured or made ill.

The theory of causation OSHA should require
employers to use in determining the work-relation-
ship of injuries and illnesses was perhaps the most
important issue raised in this rulemaking. Put simply,
the issue is essentially whether OSHA should view
cases as being work-related under a “geographic’ or
“positional” theory of causation, or should adopt a
more restrictive test requiring that the occupational
cause be quantified as “predominant;” or “signifi-
cant,” or that the injury or illness result from activi-
ties uniquely occupational in nature....

The final rule’s test for work-relationship and its
similarity to the former and proposed rules. -- The
final rule requires that employers consider an injury
or illness to be “work-related” if an event or expo-
sure in the work environment either caused or con-
tributed to the resulting condition or significantly
aggravated a pre-existing injury or illness. Work
relatedness is presumed for injuries and illnesses
resulting from events or exposures occurring in the
work environment, unless an exception in Section
1904.5(b)(2) specifically applies.

Under paragraph 1904.5(b)(1), the “‘work environ-
ment” means “the establishment and other locations
where one or more employees are working or are
present as a condition of their employment. The
work environment includes not only physical loca-
tions, but also equipment or materials used by the
employee during the course of his or her work.” ...

OSHA's Reasons for Rejecting the Alternative Tests
for Work-Relationship

OSHA has given careful consideration to all of the
comments and testimony received in this rulemaking
and has decided to continue to rely in the final rule
on the Agency’s longstanding definition of work-rela-
tionship, with one modification. That modification is
the addition of the word “significantly” before
“aggravation” in the definition of work-relatedness
set forth in final rule section 1904.5. The relevant por-
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tion of the section now states “an injury or illness is
to be considered work-related if an event or exposure
in the work environment either caused or contributed
to the injury or illness or significantly aggravated a
pre-existing injury or illness” (emphasis added).

In the final rule, OSHA has restated the presump-
tion of work-relationship to clarify that it includes any
non-minor injury or iliness occurring as a result of an
event or exposure in the work environment, unless
an exception in paragraph 1904.5(b)(2) specifically
applies.

OSHA believes that the final rule’s approach of
relying on the geographic presumption, with a limit-
ed number of exceptions, is more appropriate than
the alternative approaches, for the following reasons.

The Geographic Presumption Is Supported by

the Statute

One important distinction between the geographic
test for causation and the alternative causation tests
is that the geographic test treats a case as work-relat-
ed if it results in whole or in part from an event or
exposure occurring in the work environment, while
the alternative tests would only cover cases in which
the employer can determine the degree to which
work factors played a causal role. Reliance on the
geographic presumption thus covers cases in which
an event in the work environment is believed likely to
be a causal factor in an injury or illness but the effect
of work cannot be quantified. It also covers cases in
which the injury or illness is not caused by uniquely
occupational activities or processes. These cases
may arise, for example, when: (a) an accident at work
results in an injury, but the cause of the accident can-
not be determined; (b) an injury or illness results
from an event that occurs at work but is not caused
by an activity peculiar to work, such as a random
assault or an instance of horseplay; (c) an injury or
iliness results from a number of factors, including
both occupational and personal causes, and the rela-
tive contribution of the occupational factor cannot be
readily measured; or (d) a pre-existing injury or ill-
ness is significantly aggravated by an event or expo-
sure at work....

OSHA believes that the views ... in support of the
proposal’s alternative tests for work-relationship
reflect too narrow a reading of the purposes served
by the OSHA injury and illness records. Certainly, one
important purpose for recordkeeping requirements is
to enable employers, employees, and OSHA to iden-
tify hazards that can be prevented by compliance
with existing standards or recognized safety prac-
tices. However, the records serve other purposes as
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well, including providing information for future scien-
tific research on the nature of causal connections
between the work environment and the injuries and
illnesses sustained by employees....

As discussed in the Legal Authority section, these
purposes militate in favor of a general presumption
of work-relationship for injuries and illnesses that
result from events or exposures occurring in the
work environment, with exceptions for specific types
of cases that may safely be excluded without signifi-
cantly impairing the usefulness of the national job-
related injury and illness database.

At the same time, OSHA is sensitive to the con-
cerns of some commenters that the injury and illness
records are perceived as a measure of the effective-
ness of the employer’s compliance with the Act and
OSHA standards. OSHA emphasizes that the record-
ing of an injury or iliness on the Log does not mean
that a violation has occurred. The explanatory mate-
rials accompanying the revised OSHA Forms 300 and
301 contain the following statement emphasizing this
point: “Cases listed on the Log of Work-Related
Injuries and Ilinesses are not necessarily eligible for
Workers Compensation or other insurance benefits.
Listing a case on the Log does not mean that the
employer or worker was at fault or that an OSHA
standard was violated.”...

Based on a review of the record, OSHA agrees
with those commenters who supported a continua-
tion of the Agency’s prior practice with regard to
reliance on the geographic presumption for determi-
nations of work-relatedness. OSHA finds that this
approach, which includes all cases with a tangible
connection with work, better serves the purposes of
recordkeeping. Accordingly, the final rule relies on
the geographic presumption, with a few limited
exceptions, as the recordkeeping system’s test for
work-relationship.

Who Makes the Determination?

...OSHA has concluded that requiring employers to
rely on a health care professional for the determina-
tion of the work-relatedness of occupational injuries
and illnesses would be burdensome, impractical, and
unnecessary. Small employers, in particular, would
be burdened by such a provision. Further, if the pro-
fessional is not familiar with the injured worker’s job
duties and work environment, he or she will not have
sufficient information to make a decision about the
work-relatedness of the case. OSHA also does not
agree that health care professional involvement is
necessary in the overwhelming majority of cases.
Employers have been making work-relatedness
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determinations for more than 20 years and have per-
formed this responsibility well in that time. This does
not mean that employers may not, if they choose,
seek the advice of a physician or other licensed
health care professional to help them understand the
link between workplace factors and injuries and ill-
nesses in particular cases; it simply means that
OSHA does not believe that most employers will
need to avail themselves of the services of such a
professional in most cases.

Accordingly, OSHA has concluded that the deter-
mination of work-relatedness is best made by the
employer, as it has been in the past. Employers are
in the best position to obtain the information, both
from the employee and the workplace, that is neces-
sary to make this determination. Although expert
advice may occasionally be sought by employers in
particularly complex cases, the final rule provides
that the determination of work-relatedness ultimately
rests with the employer.

The Final Rule’s Exceptions to the Geographic
Presumption

Paragraph 1904.5(b)(2) of the final rule contains eight
exceptions to the work environment presumption
that are intended to exclude from the recordkeeping
system those injuries and illnesses that occur or
manifest in the work environment, but have been
identified by OSHA, based on its years of experience
with recordkeeping, as cases that do not provide
information useful to the identification of occupation-
al injuries and illnesses and would thus tend to skew
national injury and illness statistics. These eight
exceptions are the only exceptions to the presump-
tion permitted by the final rule.

(i) Injuries or illnesses will not be considered
work-related if, at the time of the injury or iliness, the
employee was present in the work environment as a
member of the general public rather than as an
employee.

This exception, which is codified at paragraph
1904.5(b)(2)(i), is based on the fact that no employ-
ment relationship is in place at the time an injury or
iliness of this type occurs. A case exemplifying this
exception would occur if an employee of a retail
store patronized that store as a customer on a non-
work day and was injured in a fall. This exception
allows the employer not to record cases that occur
outside of the employment relationship when his or
her establishment is also a public place and a worker
happens to be using the facility as a member of the
general public. In these situations, the injury or ill-
ness has nothing to do with the employee’s work or
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the employee’s status as an employee, and it would
therefore be inappropriate for the recordkeeping sys-
tem to capture the case....

(ii) Injuries or illnesses will not be considered
work-related if they involve symptoms that surface at
work but result solely from a non-work-related event
or exposure that occurs outside the work environ-
ment.

OSHA's recordkeeping system is intended only to
capture cases that are caused by conditions or expo-
sures arising in the work environment. It is not
designed to capture cases that have no relationship
with the work environment. For this exception to
apply, the work environment cannot have caused,
contributed to, or significantly aggravated the injury
or iliness. This exception is consistent with the posi-
tion followed by OSHA for many years and reiterated
in the final rule: that any job-related contribution to
the injury or iliness makes the incident work-related,
and its corollary--that any injury or illness to which
work makes no actual contribution is not work-relat-
ed. An example of this type of injury would be a dia-
betic incident that occurs while an employee is work-
ing. Because no event or exposure at work con-
tributed in any way to the diabetic incident, the case
is not recordable. This exception allows the employer
to exclude cases where an employee’s non-work
activities are the sole cause of the injury or illness....

(i) Injuries and illnesses will not be considered
work-related if they result solely from voluntary partici-
pation in a wellness program or in a medical, fitness,
or recreational activity such as blood donation, physi-
cal, flu shot, exercise classes, racquetball, or baseball.

This exception allows the employer to exclude
certain injury or illness cases that are related to per-
sonal medical care, physical fitness activities and vol-
untary blood donations. The key words here are
“solely” and “voluntary!” The work environment can-
not have contributed to the injury or illness in any
way for this exception to apply, and participation in
the wellness, fitness or recreational activities must be
voluntary and not a condition of employment.

This exception allows the employer to exclude cases
that are related to personal matters of exercise, recre-
ation, medical examinations or participation in blood
donation programs when they are voluntary and are
not being undertaken as a condition of work. For
example, if a clerical worker was injured while per-
forming aerobics in the company gymnasium during
his or her lunch hour, the case would not be work-
related. On the other hand, if an employee who was
assigned to manage the gymnasium was injured
while teaching an aerobics class, the injury would be
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work-related because the employee was working at
the time of the injury and the activity was not volun-
tary. Similarly, if an employee suffered a severe reac-
tion to a flu shot that was administered as part of a
voluntary inoculation program, the case would not
be considered work-related; however, if an employee
suffered a reaction to medications administered to
enable the employee to travel overseas on business,
or the employee had an illness reaction to a medica-
tion administered to treat a work-related injury, the
case would be considered work-related....

(iv) Injuries and illnesses will not be considered
work-related if they are solely the result of an
employee eating, drinking, or preparing food or drink
for personal consumption (whether bought on the
premises or brought in).

This exception responds to a situation that has
given rise to many letters of interpretation and
caused employer concern over the years. An exam-
ple of the application of this exception would be a
case where the employee injured himself or herself
by choking on a sandwich brought from home but
eaten in the employer’s establishment; such a case
would not be considered work-related under this
exception. On the other hand, if the employee was
injured by a trip or fall hazard present in the employ-
er’s lunchroom, the case would be considered work-
related. In addition, a note to the exception makes
clear that if an employee becomes ill as a result of
ingesting food contaminated by workplace contami-
nants such as lead, or contracts food poisoning from
food items provided by the employer, the case would
be considered work-related. As a result, if an employ-
ee contracts food poisoning from a sandwich
brought from home or purchased in the company
cafeteria and must take time off to recover, the case
is not considered work related. On the other hand, if
an employee contracts food poisoning from a meal
provided by the employer at a business meeting or
company function and takes time off to recover, the
case would be considered work related. Food provid-
ed or supplied by the employer does not include
food purchased by the employee from the company
cafeteria, but does include food purchased by the
employer from the company cafeteria for business
meetings or other company functions. OSHA
believes that the number of cases to which this
exception applies will be few....

(v) Injuries and illnesses will not be considered
work-related if they are solely the result of employ-
ees doing personal tasks (unrelated to their employ-
ment) at the establishment outside of their assigned
working hours.
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This exception, which responds to inquiries
received over the years, allows employers limited
flexibility to exclude from the recordkeeping system
situations where the employee is using the employ-
er’s establishment for purely personal reasons during
his or her off-shift time. For example, if an employee
were using a meeting room at the employer’s estab-
lishment outside of his or her assigned working
hours to hold a meeting for a civic group to which he
or she belonged, and slipped and fell in the hallway,
the injury would not be considered work-related. On
the other hand, if the employee were at the employ-
er’s establishment outside his or her assigned work-
ing hours to attend a company business meeting or a
company training session, such a slip or fall would
be work-related. OSHA also expects the number of
cases affected by this exception to be small....

(vi) Injuries and illnesses will not be considered
work-related if they are solely the result of personal
grooming, self-medication for a non-work-related
condition, or are intentionally self-inflicted.

This exception allows the employer to exclude
from the Log cases related to personal hygiene, self-
administered medications and intentional self-inflict-
ed injuries, such as attempted suicide. For example, a
burn injury from a hair dryer used at work to dry the
employee’s hair would not be work-related. Similarly,
a negative reaction to a medication brought from
home to treat a non-work condition would not be
considered a work-related illness, even though it first
manifested at work. OSHA also expects that few
cases will be affected by this exception.

(vii) Injuries will not be considered work-related if
they are caused by motor vehicle accidents occurring
in company parking lots or on company access roads
while employees are commuting to or from work.

This exception allows the employer to exclude
cases where an employee is injured in a motor vehi-
cle accident while commuting from work to home or
from home to work or while on a personal errand.
For example, if an employee was injured in a car
accident while arriving at work or while leaving the
company’s property at the end of the day, or while
driving on his or her lunch hour to run an errand, the
case would not be considered work-related. On the
other hand, if an employee was injured in a car acci-
dent while leaving the property to purchase supplies
for the employer, the case would be work-related.
This exception represents a change from the position
taken under the former rule, which was that no injury
or illness occurring in a company parking lot was
considered work-related. As explained further below,
OSHA has concluded, based on the evidence in the

OSHA

record, that some injuries and illnesses that occur in
company parking lots are clearly caused by work
conditions or activities--e.g., being struck by a car
while painting parking space indicators on the pave-
ment of the lot, slipping on ice permitted to accumu-
late in the lot by the employer--and by their nature
point to conditions that could be corrected to im-
prove workplace safety and health.

(viii) Common colds and flu will not be considered
work-related.

Paragraph 1904.5(b)(2)(viii) allows the employer to
exclude cases of common cold or flu, even if contract-
ed while the employee was at work. However, in the
case of other infectious diseases such as tuberculosis,
brucellosis, and hepatitis C, employers must evaluate
reports of such illnesses for work relationship, just as
they would any other type of injury or illness.

(ix) Mental iliness will not be considered work-
related unless the employee voluntarily provides the
employer with an opinion from a physician or other
licensed health care professional with appropriate
training and experience (psychiatrist, psychologist,
psychiatric nurse practitioner, etc.) stating that the
employee has a mental illness that is work-related.

...OSHA agrees that recording work-related men-
tal illnesses involves several unique issues, including
the difficulty of detecting, diagnosing and verifying
mental illnesses; and the sensitivity and privacy con-
cerns raised by mental illnesses. Therefore, the final
rule requires employers to record only those mental
ilinesses verified by a health care professional with
appropriate training and experience in the treatment
of mental illness, such as a psychiatrist, psychologist,
or psychiatric nurse practitioner. The employer is
under no obligation to seek out information on men-
tal illnesses from its employees, and employers are
required to consider mental illness cases only when
an employee voluntarily presents the employer with
an opinion from the health care professional that the
employee has a mental illness and that it is work
related. In the event that the employer does not
believe the reported mental illness is work-related,
the employer may refer the case to a physician or
other licensed health care professional for a second
opinion. OSHA also emphasizes that work-related
mental illnesses, like other illnesses, must be record-
ed only when they meet the severity criteria outlined
in Section 1904.7. In addition, for mental illnesses, the
employee’s identity must be protected by omitting
the employee’s name from the OSHA 300 Log and
instead entering “privacy concern case” as required
by Section 1904.29.
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Exceptions Proposed but Not Adopted

OSHA does not agree...with those commenters who
suggested that the exception be expanded to include
personal tasks performed by employees during work
hours. As discussed in preceding sections of this
summary and explanation and in the Legal Authority
discussion, there are strong legal and policy reasons
for treating an injury or illness as work-related if an
event or exposure in the work environment caused
or contributed to the condition or significantly aggra-
vated a pre-existing condition. Under this “but-for”
approach, the nature of the activity the employee
was engaged in at the time of the incident is not rele-
vant, except in certain limited circumstances.
Moreover, OSHA believes that it would be difficult in
many cases for employers to distinguish between
work activities and personal activities that occur
while the employee is on-shift. Accordingly, the final
rule codifies parts of this proposed exception in para-
graph 1904.5(b)(v) in the following form: “The injury
or illness is solely the result of an employee doing
personal tasks (unrelated to their employment) at the
establishment outside of the employee’s assigned
working hours.” ...

...In the final rule, OSHA has decided not to
exclude from recording those injury and illness cases
involving acts of violence against employees by fami-
ly members or ex-spouses that occur in the work
environment or cases involving other types of vio-
lence-related injuries and ilinesses. The final rule
does exempt from recording those cases resulting
from intentionally self-inflicted injuries and illnesses;
these cases represent only a small fraction of the
total number of workplace fatalities (three percent of
all 1997 workplace violence fatalities) (BLS press
release USDL 98-336, August 12, 1998). OSHA
believes that injuries and illnesses resulting from acts
of violence against employees at work are work-relat-
ed under the positional theory of causation. The
causal connection is usually established by the fact
that the assault or other harmful event would not
have occurred had the employee not, as a condition
of his or her employment, been in the position where
he or she was victimized. Moreover, occupational
factors are directly involved in many types of work-
place violence, such as assaults engendered by dis-
putes about working conditions or practices, or
assaults on security guards or cashiers and other
employees, who face a heightened risk of violence at
work....

...[T]he final rule does not allow employers to
exclude injuries and illnesses resulting from violence
occurring in the workplace from their Logs. However,
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some cases of violence will be excluded under
Section 1904.5(b)(2)(v), which exempts an injury or ill-
ness that is solely the result of an employee doing
personal tasks (unrelated to their employment) at the
establishment outside of the employee’s assigned
working hours. For example, if an employee arrives
at work early to use a company conference room for
a civic club meeting, and is injured by some violent
act, the case would not be considered work related....

...OSHA has decided to maintain the exclusion for
intentionally self-inflicted injuries that occur in the
work environment in the final rule. The Agency
believes that when a self-inflicted injury occurs in the
work environment, the case is analogous to one in
which the signs or symptoms of a pre-existing, non-
occupational injury or illness happen to arise at work,
and that such cases should be excluded for the same
reasons. (see paragraph 1904.5(b)(2)(ii)). The final
rule at paragraph 1904.5(b)(2)(vi) therefore includes
that the part of exception proposed that applied to
injuries and illnesses that are intentionally self-inflict-
ed....

...OSHA has concluded that a limited exception
for cases occurring on parking lots is appropriate but
that the broader exception proposed is not [which in
effect would have narrowed the definition of “estab-
lishment” to exclude company parking lots].

The final rule thus provides an exception for
motor vehicle injury cases occurring when employ-
ees are commuting to and from work. As discussed
in the preamble that accompanies the definition of
“establishment” (see Subpart G of the final rule),
OSHA has decided to rely on activity-based rather
than location-based exemptions in the final rule. The
parking lot exception in the final rule applies to cases
in which employees are injured in motor vehicle acci-
dents commuting to and from work and running per-
sonal errands (and thus such cases are not record-
able), but does not apply to cases in which an
employee slips in the parking lot or is injured in a
motor vehicle accident while conducting company
business (and thus such cases are recordable). This
exception is codified at paragraph 1904.5(b)(2)(vii) of
the final rule.

Proposed Exception....Voluntary Community
Activities Away From The Employer’s Establishment.
...OSHA has decided not to include this proposed
exception in the final rule because the final rule’s
overall definition of work-environment addresses this
situation in a simple and straightforward way. If the
employee is taking part in the activity and is either
working or present as a condition of employment, he
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or she is in the work environment and any injury or
iliness that arises is presumed to be work-related and
must then be evaluated for its recordability under the
general recording criteria. Thus, if the employee is
engaged in an activity at a location away from the
establishment, any injury or illness occurring during
that activity is considered work-related if the worker
is present as a condition of employment (for exam-
ple, the worker is assigned to represent the company
at a local charity event). For those situations where
the employee is engaged in volunteer work away
from the establishment and is not working or present
as a condition of employment, the case is not consid-
ered work-related under the general definition of
work-relationship....

Proposed Exception....The Case Results Solely From
Normal Body Movements, not Job-Related Motions
or Contribution from the Work Environment.
...OSHA has decided not to include a recordkeeping
exception for injuries or ilinesses associated with
normal body movements in the final rule....Further,
the final rule already makes clear that injuries and ill-
nesses that result solely from non-work causes are
not considered work-related and therefore are
excluded from the Log, and establishes the require-
ments employers must follow to determine work-
relationship for an injury or illness when it is unclear
whether the precipitating event occurred in the work-
place or elsewhere (see paragraph 1904.5(b)(3)).
According to the requirements in that section, the
employer must evaluate the employee’s work duties
and the work environment to decide whether it is
more likely than not that events or exposures in the
work environment either caused or contributed to the
condition or significantly aggravated a pre-existing
condition. If so, the case is work-related.

Additional Exceptions Suggested by Commenters
but Not Adopted [in the final rule].

...Acts of God:...OSHA has not adopted such an
exception because doing so would not be in keeping
with the geographic presumption underpinning this
final rule, and would exclude cases that are in fact
work-related. For example, if a worker was injured in
a flood while at work, the case would be work-relat-
ed, even though the flood could be considered an act
of God. Accordingly, if workplace injuries and illness-
es result from these events, they must be entered
into the records (for a more detailed discussion of
this point, see the Legal Authority section, above).

Phobias:...OSHA has not included an exception from
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recording in the final recordkeeping regulation for
phobias or any other type of mental iliness. The sce-
nario...which involved fainting from fear of an injec-
tion offered as a service to employees, might be con-
sidered non-work-related under the exception codi-
fied at paragraph 1904.5(b)(2)(iii), Voluntary participa-
tion in a medical activity. OSHA also believes that it
would be unreasonable to omit a case of loss of con-
sciousness resulting from the administration of a
blood test for lead exposure at work. These tests are
necessitated by the employee’s exposure to lead at
work and are required by OSHA’s lead standard (29
CFR 1910.1025). The other scenarios presented by
these commenters, involving spiders, snakes, etc.,
would also be work-related under the geographic
presumption.

lllegal activities and horseplay:...OSHA has not
adopted any of these recommended exceptions in
the final recordkeeping rule because excluding these
injuries and illnesses would be inconsistent with
OSHA's longstanding reliance on the geographic pre-
sumption to establish work-relatedness. Furthermore,
the Agency believes that many of the working condi-
tions pointed to in these comments involve occupa-
tional factors, such the effectiveness of disciplinary
policies and supervision. Thus, recording such inci-
dents may serve to alert both the employer and
employees to workplace safety and health issues.

Non-occupational degenerative conditions:... such
as high blood pressure, arthritis, coronary artery dis-
ease, heart attacks, and cancer that can develop
regardless of workplace exposure. OSHA has not
added such an exception to the rule, but the Agency
believes that the fact that the rule expects employers
confronted with such cases to make a determination
about the extent to which, if at all, work contributed
to the observed condition will provide direction
about how to determine the work-relatedness of such
cases. For example, if work contributes to the illness
in some way, then it is work-related and must be
evaluated for its recordability. On the other hand, if
the case is wholly caused by non-work factors, then
it is not work-related and will not be recorded in the
OSHA records.

Determining Whether the Precipitating Event

or Exposure Occurred in the Work Environment

or Elsewhere

Paragraph 1904.5(b)(3) of the final rule provides guid-
ance on applying the geographic presumption when
it is not clear whether the event or exposure that pre-
cipitated the injury or iliness occurred in the work
environment or elsewhere. If an employee reports

OSHA RECORDKEEPING HANDBOOK 21



pain and swelling in a joint but cannot say whether
the symptoms first arose during work or during
recreational activities at home, it may be difficult for
the employer to decide whether the case is work-
related. The same problem arises when an employee
reports symptoms of a contagious disease that
affects the public at large, such as a staphylococcus
infection (“staph” infection) or Lyme disease, and the
workplace is only one possible source of the infec-
tion. In these situations, the employer must examine
the employee’s work duties and environment to
determine whether it is more likely than not that one
or more events or exposures at work caused or con-
tributed to the condition. If the employer determines
that it is unlikely that the precipitating event or expo-
sure occurred in the work environment, the employer
would not record the case. In the staph infection
example given above, the employer would consider
the case work-related, for example, if another
employee with whom the newly infected employee
had contact at work had been out with a staph infec-
tion. In the Lyme disease example, the employer
would determine the case to be work-related if, for
example, the employee was a groundskeeper with
regular exposure to outdoor conditions likely to
result in contact with deer ticks.

In applying paragraph 1904.5(b)(3), the question
employers must answer is whether the precipitating
event or exposure occurred in the work environment.
If an event, such as a fall, an awkward motion or lift,
an assault, or an instance of horseplay, occurs at
work, the geographic presumption applies and the
case is work-related unless it otherwise falls within
an exception. Thus, if an employee trips while walk-
ing across a level factory floor, the resulting injury is
considered work-related under the geographic pre-
sumption because the precipitating event -- the trip-
ping accident -- occurred in the workplace. The case
is work-related even if the employer cannot deter-
mine why the employee tripped, or whether any par-
ticular workplace hazard caused the accident to
occur. However, if the employee reports an injury at
work but cannot say whether it resulted from an
event that occurred at work or at home, as in the
example of the swollen joint, the employer might
determine that the case is not work-related because
the employee’s work duties were unlikely to have
caused, contributed to, or significantly aggravated
such an injury.

Significant Workplace Aggravation of a
Pre-existing Condition
In paragraph 1904.5(b)(4), the final rule...requires that
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the amount of aggravation of the injury or illness that
work contributes must be “significant;” i.e., non-
minor, before work-relatedness is established. The
preexisting injury or illness must be one caused
entirely by non-occupational factors....

...As discussed above, OSHA agrees that non-
work-related injuries and illnesses should not be
recorded on the OSHA Log. To ensure that non-work-
related cases are not entered on the Log, paragraph
1904.5(b)(2)(ii) requires employers to consider as
non-work-related any injury or illness that “involves
signs or symptoms that surface at work but result
solely from a non-work-related event or exposure
that occurs outside the work environment””’

The Agency also believes that preexisting injury
or illness cases that have been aggravated by events
or exposures in the work environment represent
cases that should be recorded on the Log, because
work has clearly worsened the injury or illness.
OSHA is concerned, however, that there are some
cases where work-related aggravation affects the pre-
existing case only in a minor way, i.e., in a way that
does not appreciably worsen the preexisting condi-
tion, alter its nature, change the extent of the medical
treatment, trigger lost time, or require job transfer.
Accordingly, the final rule requires that workplace
events or exposures must “significantly” aggravate a
pre-existing injury or illness case before the case is
presumed to be work-related. Paragraph 1904.5(a)
states that an injury or illness is considered work-
related if “an event or exposure in the work environ-
ment either caused or contributed to the resulting
condition or significantly aggravated a pre-existing
injury or illness.”

Paragraph 1904.5(b)(4) of the final rule defines
aggravation as significant if the contribution of the
aggravation at work is such that it results in tangible
consequences that go beyond those that the worker
would have experienced as a result of the preexisting
injury or iliness alone, absent the aggravating effects
of the workplace. Under the final rule, a preexisting
injury or iliness will be considered to have been sig-
nificantly aggravated, for the purposes of OSHA
injury and illness recordkeeping, when an event or
exposure in the work environment results in: (i)
Death, providing that the preexisting injury or illness
would likely not have resulted in death but for the
occupational event or exposure; (ii) Loss of con-
sciousness, providing that the preexisting injury or
iliness would likely not have resulted in loss of con-
sciousness but for the occupational event or expo-
sure; (iii) A day or days away from work or of restrict-
ed work, or a job transfer that otherwise would not
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have occurred but for the occupational event or
exposure; or (iv) Medical treatment where no med-
ical treatment was needed for the injury or illness
before the workplace event or exposure, or a change
in the course of medical treatment that was being
provided before the workplace event or exposure.
OSHA's decision not to require the recording of cases
involving only minor aggravation of preexisting con-
ditions is consistent with the Agency’s efforts in this
rulemaking to require the recording only of non-
minor injuries and illnesses; for example, the final
rule also no longer requires employers to record
minor ilinesses on the Log.

Preexisting Conditions

Paragraph 1904.5(b)(5) stipulates that pre-existing
conditions, for recordkeeping purposes, are condi-
tions that resulted solely from a non-work-related
event or exposure that occurs outside the employer’s
work environment. Pre-existing conditions also
include any injury or illness that the employee expe-
rienced while working for another employer.

Off Premises Determinations

...In the final rule, (paragraph 1904.5(b)(1)) the same
concept is carried forward in the definition of the
work environment, which defines the environment as
including the establishment and any other location
where one or more employees are working or are
present as a condition of their employment.

Thus, when employees are working or conducting
other tasks in the interest of their employer but at a
location away from the employer’s establishment,
the work-relatedness of an injury or illness that arises
is subject to the same decision making process that
would occur if the case had occurred at the establish-
ment itself. The case is work-related if one or more
events or exposures in the work environment either
caused or contributed to the resulting condition or
significantly aggravated a pre-existing condition, as
stated in paragraph 1904.5(a). In addition, the excep-
tions for determining work relationship at paragraph
1904.5(b)(2) and the requirements at paragraph
1904.5(b)(3) apply equally to cases that occur at or
away from the establishment.

As an example, the work-environment presump-
tion clearly applies to the case of a delivery driver
who experiences an injury to his or her back while
loading boxes and transporting them into a building.
The worker is engaged in a work activity and the
injury resulted from an event--loading/unloading--
occurring in the work environment. Similarly, if an
employee is injured in an automobile accident while
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running errands for the company or traveling to
make a speech on behalf of the company, the
employee is present at the scene as a condition of
employment, and any resulting injury would be
work-related.

Employees on Travel Status

The final rule continues (at Section 1904.5(b)(6))
OSHA’s longstanding practice of treating injuries and
ilinesses that occur to an employee on travel status
as work-related if, at the time of the injury or illness,
the employee was engaged in work activities “in the
interest of the employer.” Examples of such activi-
ties include travel to and from customer contacts,
conducting job tasks, and entertaining or being enter-
tained if the activity is conducted at the direction of
the employer.

The final rule contains three exceptions for travel-
status situations. The rule describes situations in
which injuries or ilinesses sustained by traveling
employees are not considered work-related for OSHA
recordkeeping purposes and therefore do not have to
be recorded on the OSHA 300 Log. First, when a trav-
eling employee checks into a hotel, motel, or other
temporary residence, he or she is considered to have
established a “home away from home.” At this time,
the status of the employee is the same as that of an
employee working at an establishment who leaves
work and is essentially “at home.” Injuries and ill-
nesses that occur at home are generally not consid-
ered work related. However, just as an employer may
sometimes be required to record an injury or illness
occurring to an employee working in his or her
home, the employer is required to record an injury or
iliness occurring to an employee who is working in
his or her hotel room (see the discussion of working
at home, below).

Second, if an employee has established a “home
away from home” and is reporting to a fixed work-
site each day, the employer does not consider
injuries or illnesses work-related if they occur while
the employee is commuting between the temporary
residence and the job location. These cases are paral-
lel to those involving employees commuting to and
from work when they are at their home location, and
do not have to be recorded, just as injuries and ill-
nesses that occur during normal commuting are not
required to be recorded.

Third, the employer is not required to consider an
injury or illness to be work-related if it occurs while
the employee is on a personal detour from the route
of business travel. This exception allows the employ-
er to exclude injuries and illnesses that occur when
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the worker has taken a side trip for personal reasons
while on a business trip, such as a vacation or sight-
seeing excursion, to visit relatives, or for some other
personal purpose....

However, as discussed in the Legal Authority sec-
tion and the introduction to the work-relationship
section of the preamble, OSHA has decided not to
limit the recording of occupational injuries and ill-
nesses to those cases that are preventable, fall within
the employer’s control, or are covered by the
employer’s safety and health program. The issue is
not whether the conditions could have, or should
have, been prevented or whether they were control-
lable, but simply whether they are occupational, i.e.,
are related to work. This is true regardless of whether
the employee is injured while on travel or while pres-
ent at the employer’s workplace. An employee who is
injured in an automobile accident or killed in an air-
line crash while traveling for the company has clearly
experienced a work-related injury that is rightfully
included in the OSHA injury and illness records and
the Nation’s occupational injury and illness statis-
tics....

...[T]he Agency believes that employees who are
engaged in management, sales, customer service
and similar jobs must often entertain clients, and that
doing so is a business activity that requires the
employee to work at the direction of the employer
while conducting such tasks. If the employee is
injured or becomes ill while engaged in such work,
the injury or illness is work-related and should be
recorded if it meets one or more of the other criteria
(death, medical treatment, etc.). The gastroenteritis
example...is one type of injury or illness that may
occur in this situation, but employees are also injured
in accidents while transporting clients to business-
related events at the direction of the employer or by
other events or exposures arising in the work envi-
ronment.

On the other hand, not all injuries and ilinesses
sustained in the course of business-related entertain-
ment are reportable. To be recordable, the entertain-
ment activity must be one that the employee
engages in at the direction of the employer.
Business-related entertainment activities that are
undertaken voluntarily by an employee in the exer-
cise of his or her discretion are not covered by the
rule. For example, if an employee attending a profes-
sional conference at the direction of the employer
goes out for an evening of entertainment with
friends, some of whom happen to be clients or cus-
tomers, any injury or illness resulting from the enter-
tainment activities would not be recordable. In this
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case, the employee was socializing after work, not
entertaining at the direction of the employer.
Similarly, the fact that an employee joins a private
club or organization, perhaps to “network™ or make
business contacts, does not make any injury that
occurs there work-related....

OSHA believes that expanding the concept of
work-related travel to include all of the time the
worker spends on a trip would be inconsistent with
the tests of work-relationship governing the record-
ing of other injuries and illnesses and would there-
fore skew the statistics and confuse employers....

...OSHA is therefore continuing the Agency’s prac-
tice of excluding certain cases while employees are
in travel status and applying the exceptions to the
geographic presumption in the final rule to those
occurring while the worker is traveling....

...OSHA notes that the recordkeeping regulation
does not apply to travel outside the United States
because the OSH Act applies only to the confines of
the United States (29 U.S.C. Section 652(4)) and not
to foreign operations. Therefore, the OSHA record-
keeping regulation does not apply to non-U.S. opera-
tions, and injuries or illnesses that may occur to a
worker traveling outside the United States need not
be recorded on the OSHA 300 Log.

Working at Home

The final rule also includes provisions at Section
1904.5(b)(7) for determining the work-relatedness of
injuries and illnesses that may arise when employees
are working at home. When an employee is working
on company business in his or her home and reports
an injury or illness to his or her employer, and the
employee’s work activities caused or contributed to
the injury or iliness, or significantly aggravated a pre-
existing injury, the case is considered work-related
and must be further evaluated to determine whether
it meets the recording criteria. If the injury or iliness
is related to non-work activities or to the general
home environment, the case is not considered work-
related.

The final rule includes examples to illustrate how
employers are required to record injuries and illness-
es occurring at home. If an employee drops a box of
work documents and injures his or her foot, the case
would be considered work-related. If an employee’s
fingernail was punctured and became infected by a
needle from a sewing machine used to perform gar-
ment work at home, the injury would be considered
work-related. If an employee was injured because he
or she tripped on the family dog while rushing to
answer a work phone call, the case would not be
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considered work-related. If an employee working at
home is electrocuted because of faulty home wiring,
the injury would not be considered work-related....

...Injuries and ilinesses occurring while the
employee is working for pay or compensation at
home should be treated like injuries and illnesses
sustained by employees while traveling on business.
The relevant question is whether or not the injury or
illness is work-related, not whether there is some ele-
ment of employer control. The mere recording of
these injuries and illnesses as work-related cases
does not place the employer in the role of insuring
the safety of the home environment....

...OSHA has recently issued a compliance direc-
tive (CPL 2-0.125)....That document clarifies that
OSHA wiill not conduct inspections of home offices
and does not hold employers liable for employees’
home offices. The compliance directive also notes
that employers required by the recordkeeping rule to
keep records “will continue to be responsible for
keeping such records, regardless of whether the
injuries occur in the factory, in a home office, or else-

FREQUENTLY ASKED QUESTIONS: Section 1904.5 (OSHA Instruction, CPL 2-0.131, Chap. 5)

where, as long as they are work-related, and meet
the recordability criteria of 29 CFR Part 1904.”

With more employees working at home under
various telecommuting and flexible workplace
arrangements, OSHA believes that it is important to
record injuries and illnesses attributable to work
tasks performed at home. If these cases are not
recorded, the Nation’s injury and illness statistics
could be skewed. For example, placing such an
exclusion in the final rule would make it difficult to
determine if a decline in the overall number or rate of
occupational injuries and illnesses is attributable to a
trend toward working at home or to a change in the
Nation’s actual injury and illness experience. Further,
excluding these work-related injuries and illnesses
from the recordkeeping system could potentially
obscure previously unidentified causal connections
between events or exposures in the work environ-
ment and these incidents. OSHA is unwilling to adopt
an exception that would have these potential
effects....

Section 1904.5 Determination of work-relatedness

Question 5-1. If a maintenance employee is cleaning
the parking lot or an access road and is injured as a
result, is the case work-related?

Yes, the case is work-related because the employee is
injured as a result of conducting company business
in the work environment. If the injury meets the gen-
eral recording criteria of Section 1904.7 (death, days
away, etc.), the case must be recorded.

Question 5-2. Are cases of workplace violence con-
sidered work-related under the new Recordkeeping
rule?

The Recordkeeping rule contains no general excep-
tion, for purposes of determining work-relationship,
for cases involving acts of violence in the work envi-
ronment. However, some cases involving violent acts
might be included within one of the exceptions listed
in section 1904.5(b)(2). For example, if an employee
arrives at work early to use a company conference
room for a civic club meeting and is injured by some
violent act, the case would not be work-related under
the exception in section 1904.5(b)(2)(v).

Question 5-3. What activities are considered “per-
sonal grooming” for purposes of the exception to the
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geographic presumption of work-relatedness in
section 1904.5(b)(2)(vi)?

Personal grooming activities are activities directly
related to personal hygiene, such as combing and
drying hair, brushing teeth, clipping fingernails and
the like. Bathing or showering at the workplace when
necessary because of an exposure to a substance at
work is not within the personal grooming exception
in section 1904.5(b)(2)(vi). Thus, if an employee slips
and falls while showering at work to remove a con-
taminant to which he has been exposed at work, and
sustains an injury that meets one of the general
recording criteria listed in section 1904.7(b)(1), the
case is recordable.

Question 5-4. What are “assigned working hours”
for purposes of the exception to the geographic pre-
sumption in section 1904.5(b)(2)(v)?

“Assigned working hours,” for purposes of section
1904.5(b)(2)(v), means those hours the employee is
actually expected to work, including overtime.

Question 5-5. What are “personal tasks” for purposes
of the exception to the geographic presumption in
section 1904.5(b)(2)(v)?
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“Personal tasks” for purposes of section
1904.5(b)(2)(v) are tasks that are unrelated to the
employee’s job. For example, if an employee uses a
company break area to work on his child’s science
project, he is engaged in a personal task.

Question 5-6. If an employee stays at work after nor-
mal work hours to prepare for the next day’s tasks
and is injured, is the case work-related? For example,
if an employee stays after work to prepare air-sam-
pling pumps and is injured, is the case work-related?

A case is work-related any time an event or exposure
in the work environment either causes or contributes
to an injury or illness or significantly aggravates a
pre-existing injury or illness, unless one of the excep-
tions in section 1904.5(b)(2) applies. The work envi-
ronment includes the establishment and other loca-
tions where one or more employees are working or
are present as a condition of their employment. The
case in question would be work-related if the
employee was injured as a result of an event or
exposure at work, regardless of whether the injury
occurred after normal work hours.

Question 5-7. If an employee voluntarily takes work
home and is injured while working at home, is the
case recordable?

No. Injuries and illnesses occurring in the home envi-
ronment are only considered work-related if the
employee is being paid or compensated for working
at home and the injury or iliness is directly related to
the performance of the work rather than to the gener-
al home environment.

Question 5-8. If an employee’s pre-existing medical
condition causes an incident which results in a sub-
sequent injury, is the case work-related? For exam-
ple, if an employee suffers an epileptic seizure, falls,
and breaks his arm, is the case covered by the excep-
tion in section 1904.5(b)(2)(ii)?

Neither the seizures nor the broken arm are record-
able. Injuries and illnesses that result solely from
non-work-related events or exposures are not record-
able under the exception in section 1904.5(b)(2)(ii).
Epileptic seizures are a symptom of a disease of non-
occupational origin, and the fact that they occur at
work does not make them work-related. Because
epileptic seizures are not work-related, injuries result-
ing solely from the seizures, such as the broken arm
in the case in question, are not recordable.
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Question 5-9. This question involves the following
sequence of events: Employee A drives to work,
parks her car in the company parking lot and is walk-
ing across the lot when she is struck by a car driven
by employee B, who is commuting to work. Both
employees are seriously injured in the accident. Is
either case work-related?

Neither employee’s injuries are recordable. While the
employee parking lot is part of the work environment
under section 1904.5, injuries occurring there are not
work-related if they meet the exception in section
1904.5(b)(2)(vii). Section 1904.5(b)(2)(vii) excepts
injuries caused by motor vehicle accidents occurring
on the company parking lot while the employee is
commuting to and from work. In the case in ques-
tion, both employees’ injuries resulted from a motor
vehicle accident in the company parking lot while the
employees were commuting. Accordingly, the excep-
tion applies.

Question 5-10. How does OSHA define a “company
parking lot” for purposes of Recordkeeping?

Company parking lots are part of the employer’s
premises and therefore part of the establishment.
These areas are under the control of the employer,
i.e. those parking areas where the employer can limit
access (such as parking lots limited to the employer’s
employees and visitors). On the other hand, a park-
ing area where the employer does not have control
(such as a parking lot outside of a building shared by
different employers, or a public parking area like
those found at a mall or beneath a multi-employer
office building) would not be considered part of the
employers establishment (except for the owner of
the building or mall), and therefore not a company
parking lot for purposes of OSHA recordkeeping.

Question 5-11. An employee experienced an injury or
iliness in the work environment before they had
“clocked in” for the day. Is the case considered
work- related even if that employee was not officially
“on the clock” for pay purposes?

Yes. For purposes of OSHA recordkeeping, injuries
and illnesses occurring in the work environment are
considered work-related. Punching in and out with a
time clock (or signing in and out) does not affect the
outcome for determining work-relatedness. If the
employee experienced a work-related injury or ill-
ness, and it meets one or more of the general record-
ing criteria under section 1904.7, it must be entered
on the employer’s OSHA 300 log.
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Question 5-12. Is work-related stress recordable as a
mental illness case?

Mental illnesses, such as depression or anxiety disor-
der, that have work-related stress as a contributing fac-
tor, are recordable if the employee voluntarily provides
the employer with an opinion from a physician or
other licensed health care professional with appropri-
ate training and experience (psychiatrist, psychologist,
psychiatric nurse practitioner, etc.) stating that the
employee has a mental illness that is work-related,
and the case meets one or more of the general record-
ing criteria. See sections 1904.5(b)(2)(ix) and 1904.7.

Question 5-13. If an employee dies or is injured or
infected as a result of terrorist attacks, should it be
recorded on the OSHA Injury and lliness Log? Should
it be reported to OSHA?

Yes, injuries and illnesses that result from a terrorist
event or exposure in the work environment are con-
sidered work-related for OSHA recordkeeping pur-
poses. OSHA does not provide an exclusion for vio-
lence-related injury and illness cases, including
injuries and illnesses resulting from terrorist attacks.

Within eight (8) hours after the death of any employ-
ee from a work-related incident or the in-patient hos-
pitalization of three or more employees as a result of
a work-related incident, an employer must orally
report the fatality/multiple hospitalization by tele-
phone or in person to the OSHA Area that is nearest
to the site of the incident. An employer may also use
the OSHA toll-free central telephone number, 1-800-
321-OSHA (1-800-321-6742).

LETTERS OF INTERPRETATION : Section 1904.5

Section 1904.5 Determination of work-relatedness.

OSHA requirements are set by statute, standards and regulations. Letters of interpretation explain
these requirements and how they apply to particular circumstances, but they cannot create additional
employer obligations. These letters constitute OSHA's interpretation of the requirements discussed.
Note that OSHA enforcement guidance may be affected by changes to OSHA rules. Also, from time to
time we update our guidance in response to new information. To keep apprised of such develop-
ments, you can consult OSHA's website at http://www.osha.gov.

Letters of Interpretation constitute OSHA's interpretation only of the requirements discussed and may
not be applicable to any situation not delineated within the original correspondence.

Letter of interpretation related to section 1904.5(b)(6) —
Recordability of a fatal traffic accident in a foreign project location.

August 26, 2004

Mr. John A. Dempsey, Jr.
Vice President

PFD International LLC
One Fluor Daniel Drive
Sugarland, TX 77478

Dear Mr. Dempsey:

We in OSHA's Directorate of Evaluation and Analysis are responding to your letter dated Friday,
April 16, 2004 in which you request guidance on the proper recordability classification of a recent
motor vehicle fatality that occurred in one of your foreign project locations.

I will assume that you realize that the Occupational Safety and Health Act, and therefore the 29
CFR Part 1904 OSHA Recordkeeping Regulation, apply only within the jurisdictional boundaries
of the United States and certain locations listed in Section 4(a), 29 USC 8§653(a) of the Act.
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If the accident had occurred in a location subject to OSHA jurisdiction, the fatality appears, from
the facts recounted in your letter, to be recordable. A fatality is work-related, and therefore record
able, if it occurred while the employee was traveling “in the interest of the employer,” such as driv-
ing to attend a work meeting, see 29 CFR §1904.5(b)(6). Please note that the employee’s pay status
at the time of the accident does not affect the work relatedness of the case. An exception would
apply if the accident occurred while the employee was on a personal detour from a reasonably
direct route of travel, see 29 CFR 81904.5(b)(6)(ii). Since you stated that you do not know whether
or not the employee took any personal side trip(s) from the normal highway route to the meeting,
the exception would not apply.

Thank you for your interest in occupational safety and health. We hope you find this information
helpful. OSHA requirements are set by statute, standards, and regulations. Our interpretation let-
ters explain these requirements and how they apply to particular circumstances, but they cannot
create additional employer obligations. This letter constitutes OSHA's interpretation of the require-
ments discussed. Note that our enforcement guidance may be affected by changes to OSHA rules.
In addition, from time to time we update our guidance in response to new information. To keep
apprised of such developments, you can consult OSHA's website at http://www.osha.gov. If you
have any further questions, please contact the Division of Recordkeeping Requirements at 202-693-
1702.

Sincerely,

Keith Goddard, Director
Directorate of Evaluation and Analysis

Letter of interpretation related to sections 1904.5, 1904.5(a), 1904.5(b)(2), 1904.6, 1904.6(a), 1904.7 and 1904.31 -
Evaluation of seven scenarios for work-relatedness and recordkeeping requirements.

January 15, 2004

Ms. Leann M. Johnson-Koch
1200 Nineteenth Street, N.W.
Washington, D.C. 20036-2412

Dear Ms. Johnson-Koch:

Thank you for your E-mail to the Occupational Safety and Health Administration (OSHA) regard-
ing the Injury and lliness Recording and Reporting Requirements contained in 29 CFR Part 1904.
Your letter was forwarded to my office by Richard Fairfax, Director, Directorate of Enforcement
Programs. The Division of Recordkeeping Requirements is responsible for the administration of
the OSHA injury and illness recordkeeping system nationwide. Please excuse the delay in respond-
ing to your request.

In your letter, you ask OSHA to clarify the following scenarios to ensure accurate and consistent
guidance to your members for purposes of OSHA Recordkeeping requirements. | will address your
scenarios by first restating each one and then answering it.

Scenario 1:

« An employee reported to work at 7:00 a.m.

e At 12:15 p.m. the employee reported that his toes on his left foot had started swelling and his
foot had started hurting.

e The employee wanted to go to a doctor for evaluation.

< On the First Report of Injury, that the employee completed before he went to the doctor, the
employee indicated that the cause of the illness was “unknown (feet wet at cooling tower).”

* When answering the doctor’s question: “How did injury occur?” the employee answered that
the only thing he could think of was that his feet were wet all the previous day due to work in the
morning at a cooling tower. The cooling tower water is treated to remove bacteria and then used
in process operations in the plant.
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e The doctor described the illness/injury as foot edema/cellulitis.

= The doctor also prescribed the injury as an occupational disease, prescribed an antibiotic, and
the employee missed one day of work.

e The company sent the employee to a second doctor who said to continue using the antibiotic.

< Neither doctor could state conclusively that the foot edema/cellulitis was or was not due to the
employee’s feet being wet due to work at the cooling tower.

< Neither doctor is a specialist in skin disorders.

= During an incident review at the site, the employee again said he did not know if his feet being
wet all day the previous day caused the injury/illness.

e The employee also stated that he had not worn the personal protective equipment, rubber boots,
prescribed for this task.

The company determined that this injury/illness is not work-related (did not occur in the course of
or as a result of employment), since neither physician nor the employee can state with certainty
that the injury/illness was caused by the employee’s feet being wet all day due to work at the cool-
ing tower. Since the injuryl/illness was determined to not be work-related, then the company
deemed the incident non-recordable.

Response: A case is work-related if it is more likely than not that an event or exposure in the work
environment was a cause of the injury or illness. The work event or exposure need only be one of
the causes; it not need to be the sole or predominant cause. In this case, the fact that neither the
physician nor the employee could state with certainty that the employee’s edema was caused by
working with wet feet is not dispositive. The physician’s description of the edema as an “occupa-
tional disease,”” and the employee’s statement that working with wet feet was ““the only thing he
could of” as the cause, indicate that it is more likely than not that working with wet feet was a
cause. The case should be recorded on the OSHA 300 Log.

Scenario 2:

An employee must report to work by 8:00 a.m.

e The employee drove into the company parking lot at 7:30 a.m. and parked the car.

= The employee exited the car and proceeded to the office to report to work.

« The parking lot and sidewalks are privately owned by the facility and both are within the prop-
erty line, but not the controlled access points (i.e., fence, guards).

e The employee stepped onto the sidewalk and slipped on the snow and ice.

e The employee suffered a back injury and missed multiple days of work.

The company believes that the employee was still in the process of the commute to work since the
employee had not yet checked in at the office. Since a work task was not being performed, the site
personnel deemed the incident not work-related and therefore not recordable.

Response: Company parking lots and sidewalks are part of the employer’s establishment for
recordkeeping purposes. Here, the employee slipped on an icy sidewalk while walking to the office
to report for work. In addition, the event or exposure that occurred does not meet any of the
work-related exceptions contained in 1904.5(b)(2). The employee was on the sidewalk because of
work; therefore, the case is work-related regardless of the fact that he had not actually checked in.

Scenario 3:

The employee described in Scenario 2 missed 31 days of work due to the back injury.

e On day 31, the doctor provided a release for returning to work.

e The next morning (day 32), when the employee was due to report to work, the employee stated
that his back was hurting, and the employee did not report to work.

e The employee scheduled a doctor’s appointment, with the same doctor, and visited the doctor on
day 33.

e The doctor issued a statement stating that the employee was not able to return to work.

Since the employee was released to return to work, the company does not believe it has to count
the intervening two days on the OSHA log.

Response: The employer would have to enter the additional days away from work on the OSHA
300 log based on receiving information from the physician or other licensed health care profession-
al that the employee was unable to work.

OSHA
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Scenario 4:

« An employee reports to work.

« Several hours later, the employee goes outside for a “smoke break.”

« The employee slips on the ice and injures his back.

Since the employee was not performing a task related to the employee’s work, the company has
deemed this incident non-work related and therefore not recordable.

Response: Under Section 1904.5(b)(2)(v), an injury or illness is not work-related if it is solely the
result of an employee doing personal tasks (unrelated to their employment) at the establishment
outside of the employee’s assigned working hours. In order for this exception to apply, the case
must meet both of the stated conditions. The exception does not apply here because the injury or
iliness occurred within normal working hours. Therefore, your case in question is work-related,
and if it meets the general recording criteria under Section 1904.7 the case must be recorded.

Scenario 5:

< An employee drives into the company parking lot at 7:30 a.m., exits his car, and proceeds to
cross the parking lot to clock-in to work.

< A second employee, also on the way to work, approaches the first employee, and the two indi-
viduals get into a physical altercation in the parking lot. The first employee breaks an arm during
the altercation.

* The employee goes to the doctor and receives medical treatment for his injury.

The company deems this non-work related, and therefore non-recordable, since the employees had
not yet reported to work and a work task was not being performed at the time of the altercation.

Response: The recordkeeping regulation contains no general exception for purposes of determining
work-relationship for cases involving acts of violence in the work environment. Company parking
lots/access roads are part of the employer’s premises and therefore part of the employer’s establish-
ment. Whether the employee had not clocked in to work does not affect the outcome for determin-
ing work-relatedness. The case is recordable on the OSHA log, because the injury meets the general
recording criteria contained in Section 1904.7.

Scenario 6:

< An employee injured a knee performing work-related activities in 2001.

« The accident was OSHA recordable and subject to worker’s compensation.

« The employee had arthroscopic knee surgery eleven months later and was released to full duty a
month and a half after the arthroscopic surgery.

« The employee had a second knee injury three months after the return to work release (after the
first surgery).

« Post-surgery (second surgery), the doctor prescribed Vioxx® as an anti-inflammatory.

< Approximately one and one-half months after the second knee surgery, the employee was given
another full release to return to work full duty and returned to work.

« However, the doctor told the employee to continue to take Vioxx® as prescribed (as needed) and
to return to the doctor as needed.

* The employee scheduled a follow-up appointment with the doctor.

« The day before the appointment, the employee bumped his knee at work.

< During his scheduled doctor’s appointment (was to be the last follow-up visit) the employee men-
tioned the latest incident (bumping the knee) to the doctor and showed him where the pain was
occurring due to bumping his knee.

* The doctor stated that the employee had an inflamed tendon (Grade 1 lateral collateral ligament
sprain) that was not part of the initial surgery (patellar tendonitis).

< The doctor stated in the diagnosis that the original injury that required knee surgery was resolved.

« The doctor told the employee to continue taking Vioxx® for the inflamed tendon.

Since the employee was already taking the medication prescribed (Vioxx®), the site does not
believe this is recordable as a second incident.

Response: In the recordkeeping regulation, the employer is required to follow any determination a
physician or other licensed health care professional has made about the status of a new case. The
inflamed tendon is a new case because the employee had completely recovered from the previous
injury and illness and a new event or exposure had occurred in the work environment. Therefore,
for purposes of OSHA recordkeeping, the employer would enter the case on the OSHA 300 log as
appropriate.
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Scenario 7:

< A site hired numerous temporary workers at its plant.

e Three temporary workers were injured.

e They each received injuries that were recordable on the OSHA 300 Log.

e The employees were under the direct supervision of the site.

Is it correct that these injuries were recordable on the site log or should they have been recordable
on the temp agency log? What are the criteria related to temporary workers that need to be
reviewed to determine which OSHA log is appropriate for recording the injury/iliness?

Response: Section 1904.31 states that the employer must record the injuries and illnesses that occur
to employees not on its payroll if it supervises them on a day-to-day basis. Day-to-day supervision
generally exists when the employer “supervises not only the output, product, or result to be accom-
plished by the person’s work, but also the details, means, methods, and processes by which the
work objective is accomplished.”

Thank you for your interest in occupational safety and health. We hope you find this information
helpful. OSHA requirements are set by statute, standards and regulations. Our interpretation letters
explain these requirements and how they apply to particular circumstances, but they cannot create
additional employer obligations. This letter constitutes OSHA's interpretation of the requirements
discussed. Note that our enforcement guidance may be affected by changes to OSHA rules. In addi-
tion, from time to time we update our guidance in response to new information. To keep appraised
of such developments, you can consult OSHA's website at http://www.osha.gov. If you have any
further questions, please contact the Division of Recordkeeping Requirements, at 202-693-1702.

Sincerely,

Frank Frodyma
Acting Director

Letter of interpretation related to sections 1904.5(a), 1904.5(b)(4) and 1904.6 —
Determining work-relatedness when the work event or exposure is only one of the discernable causes; not the
sole or predominant cause.

January 13, 2004

William K. Principe

Constangy, Brooks & Smith, LLC
Suite 2400

230 Peachtree Street, N.W.
Atlanta, Georgia 30303-1557

Dear Mr. Principe:

Thank you for your comments pertaining to the Occupational Safety and Health Administration’s
(OSHA) Injury and lllness Recording and Reporting requirements contained in 29 CFR Part 1904.
Please accept my apology for the delay in our response.

Specifically, you ask OSHA to clarify in each scenario you describe; whether the employee who sus-
tains an injury or illness while he or she is engaged in an activity such as walking or bending is
considered work-related. As you note, a case is presumed work-related under the recordkeeping
rule if an event or exposure in the work environment is a discernable cause of the injury or illness.
The work event or exposure need only be one of the discernable causes; it need not be the sole or
predominant cause. The preamble to the rule contains a passage that is relevant in determining
whether this presumption applies in the scenarios in your letter. The preamble states, in relevant
part, as follows:
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In applying [the presumption of work-relatedness], the question employers must answer is
whether there is an identifiable event or exposure which occurred in the work environment and
resulted in the injury or illness. “Thus, if an employee trips while walking across a level factory
floor, the resulting injury is considered work-related under the geographic presumption because
the precipitating event - the tripping accident - occurred in the workplace. The case is work-
related even if the employer cannot determine why the employee tripped, or whether any par-
ticular workplace hazard caused the accident to occur.”

In each of the eight scenarios in your letter, the activity engaged in by the employee at the time of
the injury (walking, tripping, climbing a staircase, sneezing, bending down) is an “event” which
would trigger application of the presumption. In the absence of evidence to overcome the presump-
tion, the injury is work-related. Thus, in the absence of evidence to overcome the presumption, an
ankle injury caused by a trip that occurred while the employee was walking down a level seamless
hallway at work is work-related, regardless of whether the accident is attributable to a defect in the
hall. By the same reasoning, if the activity of walking down a hallway caused the employee’s knee
to buckle or to sprain the ankle, the injury is work-related. If an injury or illness did not result
from an identifiable event or exposure in the work environment, but only manifested itself during
work, the injury is not work-related. For example, if the employee had a non-occupational event or
exposure, and there is no evidence of a work-related event or exposure that was a cause of the
injury or illness, the injury should not be recorded.

You also ask whether the determination of work-relationship would be affected by the existence of
a pre-existing condition, whether work-related or non-work-related, affecting the same body part
that is injured. Under the rule, a pre-existing condition is an injury or illness resulting solely from a
non-work-related event or exposure. If an employee’s pre-existing condition is worsened as a result
of an event or exposure at work, the case is not work-related unless the work event or exposure
“significantly aggravated™ the preexisting condition (i.e., the case meets the recording criteria con-
tained in Section 1904.5(b)(4). If the employee with a pre-existing work-related injury to a body
part suffers a subsequent work-related injury of the same type to the same body part, the subse-
quent injury is recordable (assuming the general recording criteria are met) if it is a “new case” as
discussed in Section 1904.6.

Thank you for your interest in occupational safety and health. We hope you find this information
helpful. OSHA requirements are set by statute, standards and regulations. Our interpretation letters
explain these requirements and how they apply to particular circumstances, but they cannot create
additional employer obligations. This letter constitutes OSHA's interpretation of the requirements
discussed. Note that our enforcement guidance may be affected by changes to OSHA rules. In addi-
tion, from time to time we update our guidance in response to new information. To keep appraised
of such developments, you can consult OSHA's website at http://www.osha.gov. If you have any
further questions, please contact the Division of Recordkeeping Requirements, at 202-693-1702.

Sincerely,
Frank Frodyma

Acting Director
Directorate of Evaluation and Analysis
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Letter of interpretation related to section 1904.5(b)(2) —
Clarification of Recordkeeping’s work-related exception.

July 22, 2003

Jeff Romine, CSP, CPEA
Safety Manager

Shaw Industries, Inc.
Mail Drop 021-01

PO Drawer 2128
Dalton, GA 30722-2128

Dear Mr. Romine:

Thank you for your May 9, 2003 letter to the Occupational Safety and Health Administration (OSHA)
regarding the Injury and Iliness Recording and Reporting requirements contained in 29 CFR Part 1904.

Specifically, you ask OSHA to clarify the work-related exception specified at 1904.5(b)(2)(v) in which an
injury or illness is solely the result of an employee doing personal tasks (unrelated to their employment)
at the establishment outside of the employee’s assigned working hours. You indicate an employee experi-
enced an injury in the work environment during his or her assigned working hours, but feel the task was
unrelated to the employee’s job, therefore would not be considered work-related. In order to correctly
apply the work-related exception 1904.5(b)(2)(v), the case must meet both of the following conditions.
The case must involve first, personal tasks at the establishment and second, must have occurred outside
of the employee’s assigned working hours. The nature of the activity in which the employee is engaged
in at the time of the event or exposure, the degree of employer control over the employee’s activity, the
preventability of the incident, or the concept of fault do not affect the determination of work-relation-
ship. For purposes of OSHA recordkeeping, the case did not meet the entire criteria under section
1904.5(b)(2)(v).

Thank you for your interest in occupational safety and health. We hope you find this information help-
ful. OSHA requirements are set by statute, standards, and regulations. Our interpretation letters explain
these requirements and how they apply to particular circumstances, but they cannot create additional
employer obligations. This letter constitutes OSHA's interpretation of the requirements discussed. Note
that our enforcement guidance may be affected by changes to OSHA rules. Also, from time to time we
update our guidance in response to new information. To keep appraised of such developments, you can
consult OSHA's website at http://www.osha.gov. If you have any further questions, please contact the
Division of Recordkeeping Requirements at 202-693-1702.

Sincerely,

John L. Henshaw
Assistant Secretary

OSHA
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Letters of interpretation related to sections 1904.5(a), 1904.5(b) and 1904.5(b)(3) —
Clarification on determining if an injury or illness is work-related and the recordability of the administration
of oxygen.

November 19, 2002

Baruch Fellner, Esq.

Gibson, Dunn & Crutcher LLP
1050 Connecticut Ave., N.W.
Washington, D.C. 20036-5306

Re: December 12, 2001 Recordkeeping Training
Dear Mr. Fellner:

This is in response to your letter to Joseph Woodward dated January 15, 2002 regarding OSHA's
December 12, 2001 recordkeeping training broadcast. Your letter has been referred to me for response
because it involves interpretation of the new recordkeeping rule. Your letter questions the accuracy of the
on-the-air responses given to two questions phoned in during the broadcast and expresses concern that
certain interpretations of the recordkeeping rule reflected in the settlement agreement in the NAM v. Chao
litigation have not been explicitly incorporated into OSHA' training and outreach materials. After review-
ing the transcript of the broadcast and the content of the other web-based training materials, | agree that
it would be useful to supplement or clarify some information provided, as discussed below.

First, during the broadcast, a caller asked the following question: ““If an employee is simply walking down
a hallway and let’s say that there is no pre-existing injury and they simply just pull a muscle in their leg
while they’re walking down, is that considered work related?”” One of the OSHA panelists answered:

You know, what we have is we have a presumption of work relationship if it occurs from an event or
exposure within the work environment. So, this person is walking down the hall and, if there is no
event or exposure that led to the condition, then | don’t think that presumption would apply. Do you
agree with that, Jim?

The second OSHA panelist responded: ““It sounds like a work-related case to me. | mean, it sounds like
the person was injured while they were in the work environment and, yeah, | would consider that a
work-related case.”

As the differing responses given by the panelists may suggest, the question as posed provides too little
information about the factual context of the injury to make a conclusive determination about causation.
We therefore believe that the most helpful way to clarify the response is to set forth the principles that
should be followed in determining whether an injury is work-related. Under the recordkeeping rule, an
injury or illness is presumed work-related if (and only if) an event or exposure in the work environment is
a discernable cause of the injury or illness or a significant aggravation to a pre-existing condition. The
work event or exposure need only be one of the discernable causes; it need not be the sole or predominant
cause (829 CFR 1904.5(a); Compliance Directive Chapter. 2, Sec. IC). As a corollary, the rule recognizes
that a case is not recordable if it involves signs or symptoms that surface at work but result solely from a
non-work-related event or activity that occurs outside the work environment (829 CFR 1904.5(b);
Compliance Directive Chapter. 2, Sec. IC). The rule also provides guidance for situations in which it is not
clear which of these categories an injury falls into. If it is not obvious whether the precipitating event
occurred in the work environment or elsewhere, the employer is to evaluate the employee’s work duties
and environment and make a determination whether it is more likely than not that work events or expo-
sures were a cause of the injury or illness or of a significant aggravation of a pre-existing condition (829
CFR 1904.5(b)(3)). The employer may consult a health care professional for assistance in making this
determination if it wishes.
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These principles should be applied to the question posed. If it is obvious in context that walking or some
other work event or exposure was a cause of the injury, the case is work-related. If it is obvious work
events or exposures were not a cause, but rather symptoms surfaced at work but resulted solely from non-
work-related activities, the case is not work-related. If it is unclear, the employer should evaluate the
employee’s work duties and environment and determine whether it is more likely than not that work events
or exposures were a cause. OSHA will post a clarification of its answer to this question on its web page.

Second, later in the broadcast, a caller asked the following question: ““If oxygen is given by emergency
response personnel on the way to the hospital, is that considered to be OSHA recordable, if he does not have
any medical treatment at the hospital?”” The OSHA panelist answered, “Under the new rule, oxygen is consid-
ered medical treatment. So, if the person has an injury or illness, you know, if they’re exhibiting some signs of
difficulty and they’re given oxygen, then that’s now considered medical treatment (emphasis added).”

Contrary to your reading, | do not understand the question to assume that no injury or illness requiring
medical treatment was present; rather, the question is whether the administration of oxygen is medical
treatment that makes a case recordable. The question and answer, reasonably read together, indicate that
a case is recordable if an employee with a work-related injury or illness is given oxygen in an ambulance
on the way to the hospital, even though no further medical treatment is provided at the hospital. | believe
that this information is accurate as it stands. However, to avoid any possibility of confusion, | have rec-
ommended that the training given to compliance officers emphasize that employees must have sustained
an injury or illness, as defined by the recordkeeping rule, before the administration of oxygen, or any
other medical treatment, makes the case recordable.

Finally, I have discussed your general comments about the training materials with other responsible offi-
cials in the agency. OSHA agrees it would be helpful to include references to the compliance directive. It is
appropriate that interpretive language in the settlement agreement be reflected in the Agency’s training
materials, such as the Power Point slides, where such incorporation would be relevant and useful.

The Associate Solicitor for Occupational Safety and Health has reviewed this letter and agrees that the
Agency’s position is consistent with the settlement agreement in NAM v. Chao.

The Office of Training and Education is reviewing the recordkeeping training and outreach materials and
will make all necessary revisions as soon as possible.

Thank you for bringing this matter to the Agency’s attention. | hope | addressed all of your issues and
concerns.

Sincerely,

Frank Frodyma, Acting Director
OSHA Directorate of Evaluation and Analysis

OSHA
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November 19, 2002

Joseph Woodward, Esq.

Associate Solicitor for the Occupational Safety and Health Administration
Department of Labor

Office of the Solicitor

200 Constitution Avenue, NW, Room S-4004

Washington, DC 20210

Re: December 12, 2001 OSHA Recordkeeping Training

While we very much appreciate the proactive efforts being made by the agency to provide training
as it implements the new rule, I am writing on behalf of NAM to express my concern that the
Department of Labor’s keynote training presentation regarding the new recordkeeping rule, its
December 12, 2001 satellite “webcast,” contained information inconsistent with our settlement
agreement and omitted information central to that agreement.

First, as you know, an injury or illness is not presumed to be work-related unless “an event or
exposure in the work environment is a discernable cause of the injury or illness or of a significant
aggravation to a pre-existing condition.” See, inter alia, Settlement Agreement section 2(B) (empha-
sis added). The Settlement Agreement restates this important principle: “Regardless of where signs
or symptoms surface, a case is recordable only if a work event or exposure is a discernible cause of
the injury or illness or of a significant aggravation to a pre-existing condition.” Id. (emphasis
added). In other words, it is not the location where signs or symptoms surface, it is the discernible
work-related event that defines causation and triggers recordation. In response to a question
regarding a pulled muscle that occurred in the workplace, but with which no identifiable work-
related event or exposure could be identified, the representative from OSHA’s Office of Statistics
correctly noted that “if there is no event or exposure that led to the condition, | don’t think that
presumption [of work-relatedness] would apply.” Transcript at pp. 44-45.* Another authoritative
OSHA spokesperson, however, disagreed with his colleague and stated, “It sounds like a work
related case to me. It sounds like the person was injured while they were in the work environment
and, yeah, | would consider that a work related case.” Id. at p. 45 (emphasis added). | am con-
cerned that this response and OSHA's training materials impart an erroneous view of the so-called
geographic presumption. Unfortunate events which occur to an individual while he is at work and
engaged in normal life functions, such as walking over an even surface and pulling a muscle,
should not be presumed to be work-related simply because they occur at work. Absent some other
identifiable work-related event or exposure in the work environment, such a conclusion clearly
conflicts with the “discernable cause™ rule to which OSHA agreed in the settlement. Any training
to the contrary ignores the agreement’s imposition on the Secretary of Labor the burden of proof
regarding work-relatedness and is contrary to its substantive provisions.

Second, our settlement agreement clearly specifies that the existence of an injury or illness is a
threshold inquiry and that, even where, for example, oxygen is administered, in the context of
workplace exposure to a toxic substance, if an injury or illness did not occur, the case remains non-
recordable. See Settlement Agreement at sections 2(E), (F); accord Transcript at p. 86 (discussing
non-recordability of precautionary administration of antibiotics). In response to a question relating
to this specific issue, which assumed the prophylactic administration of oxygen without any toxic
exposure or medical treatment, however, OSHA’s spokesperson replied that, “Under the new rule,
oxygen is considered medical treatment. So if the person has an injury or illness ... if they’re
exhibiting some signs of difficulty and they’re given oxygen, then that’s now considered medical
treatment.” Transcript at p. 46 (emphasis added).

* The transcript of the training session is available at
http://www.vodium.com/vs_data/transcript/labor8NG8Y91T.txt.
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The problem with the response is two-fold: (1) It ignores the question’s assumption that no injury
or illness requiring medical treatment was present and (2) it equates ““‘some sign of difficulty” with
an illness or injury. As you know, the settlement expressly states that an employee must exhibit
symptoms of an injury or illness in order for the administration of oxygen to constitute recordable
medical treatment. Settlement Agreement at section 2(F). “Some signs of difficulty,” particularly in
the absence of any medical treatment, would not necessarily constitute “symptoms of an injury or
illness.” For example; a professional football player who leaves the field winded and who takes a
breath of oxygen might be experiencing “some signs of difficulty” but might not be suffering from
“symptoms of an injury or illness.” Thus, the answer to the question as posed should have clearly
been that the administration of oxygen, absent other medical treatment or related injury or illness,
is not recordable. Without further clarification, | am concerned that the OSHA reply might have
led participants to conclude that almost all administrations of oxygen are presumptively recordable
cases.

Third, I am generally concerned that OSHA’s training materials (including the satellite presentation
and the materials contained on OSHA's web site) completely omit any reference to a number of sig-
nificant interpretations in the settlement agreement. For example, neither the satellite training nor
the Power Point “Comprehensive Presentation” on OSHA's web site address the preventive transfer
issue, an important clarification contained in our settlement agreement. See Settlement Agreement
at section 2(C). | respectfully suggest that this issue should be discussed in order to provide full
context for any understanding of restricted work. The training materials also fail to discuss the
“discernable cause” concept, and the “more likely than not” analysis employed when causation is
unclear. Instead, the materials leave the regulated community with the misimpression that unless
“symptoms arising in [the] work environment are solely due to [a] non-work-related event or expo-
sure,” they are otherwise recordable. See Comprehensive Presentation at Slide 16 (emphasis
added); see also id. at Slide 13 (restating geographic presumption without clarification from settle-
ment agreement). Appropriate clarification would have resolved the confusion attendant to the first
issue described above. Additionally, the discussion of hearing loss causation at pages 63 to 64 of
the satellite training transcript would have been an appropriate point at which to apply these prin-
ciples.

Finally, we believe that future training should identify the compliance directive, which incorporates
the settlement agreement, as an important source of clarification for recordkeeping questions. For
example, at pages 77, 78, 90 and 91, the trainers identified a number of sources of information,
but did not mention the compliance directive.

Our principal concern is that if these issues are not presented clearly during OSHA’s primary train-
ing sessions, they will not be executed properly by OSHA's field staff. OSHA's compliance officers
will provide advice and issue citations based upon an erroneous understanding of these critical
issues, and theprinciples embodied in the compliance directive will not be consistently and correctly
applied throughout the nation.

Thank you for your consideration of my thoughts. | appreciate the opportunity to engage in a con-
structive dialogue as employees, employers and OSHA work together to implement the new rule.

Sincerely,

Baruch A. Fellner

cc: The Honorable John Henshaw
The Honorable Christopher Spear
Mr. Tevi Troy

OSHA

OSHA RECORDKEEPING HANDBOOK

37




Letter of interpretation related to sections 1904.5(a), 1904.5(b)(3) and 1904.5(b)(4) —
OSHA's no-fault recordkeeping system requires recording work-related injuries and illnesses, regardless of
the level of employer control or non-control involved.

February 6, 2002

Beth Nelson

State of Wyoming
Department of Employment
Cheyenne Business Center
1510 East Pershing Blvd.
Cheyenne, Wyoming 82002

Dear Ms. Nelson:

This is in response to your letter dated August 14, 2002. Thank you for your comments pertaining
to the Occupational Safety and Health Administration’s (OSHA) Injury and Iliness Recording and
Reporting Requirements contained in 29 CFR Part 1904.

OSHA revised its injury and illness recordkeeping requirements under the following rulemaking
procedures. On February 2, 1996, the agency published a notice of proposed rulemaking (NPRM)
requesting public comment on the proposed revision to the recordkeeping requirements. OSHA
received more than 450 comments and held six days of public meetings. OSHA analyzed all infor-
mation from the public meetings and developed its final rule based upon that analysis. On January
19, 2001, OSHA published its final rule.

Specifically, you ask OSHA to reconsider requiring employers to record and report work-related
fatalities, injuries and illnesses incurred due to no fault of the employer or employee. You also pro-
vide an example of a case that illustrates your concerns. We are assuming that the auto accident in
your example meets OSHA's definition of work-relatedness. In the final rule, OSHA notes that
many circumstances that lead to a recordable work-related injury or illness are “beyond the
employer’s control.”” Nevertheless, because such an injury or illness was caused, contributed to, or
significantly aggravated by an event or exposure at work, it must be recorded on the OSHA form
(assuming that it meets one or more of the recording criteria and does not qualify for an exception
to the geographic presumption). This approach is consistent with the no-fault recordkeeping system
OSHA has historically adopted, which includes work-related injuries and illnesses, regardless of the
level of employer control or non-control involved. The concept of fault has never been a considera-
tion in any recordkeeping system of the U.S. Department of Labor. Both the Note to Subpart A of
the final rule and the new OSHA Form 300 expressly state that recording a case does not indicate
fault, negligence, or compensability. In addition, OSHA recognizes that injury and illness rates do
not necessarily indicate a lack of interest in safety and health or success or failure per se. OSHA
feels it is to the benefit of all parties to go beyond the numbers and look at an employer’s safety
and health program.

I hope that you find this information useful. Thank you for your interest in occupational safety and
health and OSHA. If you have any further questions, please contact the Division of Recordkeeping
Requirements, at 202-693-1702.

Sincerely,

John L. Henshaw

cc: Adam Finkel, Regional Administrator
Steve Foster, Wyoming OSHA Program Manager
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Section 1904.6

Determination of new cases
(66 FR 6123, Jan. 19, 2001)

REGULATION: Section 1904.6

Subpart C - Recordkeeping forms and recording criteria (66 FR 6123, Jan. 19, 2001)

Note to Subpart C: This Subpart describes the work-related injuries and ilinesses that an employer must
enter into the OSHA records and explains the OSHA forms that employers must use to record work-related

fatalities, injuries, and illnesses.

Section 1904.6 Determination of new cases
(a) Basic requirement.

You must consider an injury or illness to be a
“new case” if:

(1) The employee has not previously experienced
a recorded injury or illness of the same type that
affects the same part of the body, or

(2) The employee previously experienced a record-
ed injury or illness of the same type that affected the
same part of the body but had recovered completely
(all signs and symptoms had disappeared) from the
previous injury or iliness and an event or exposure in
the work environment caused the signs or symptoms
to reappear.

(b) Implementation.

(1) When an employee experiences the signs or
symptoms of a chronic work-related illness, do | need
to consider each recurrence of signs or symptoms to
be a new case?

No, for occupational illnesses where the signs or
symptoms may recur or continue in the absence of
an exposure in the workplace, the case must only be
recorded once. Examples may include occupational
cancer, asbestosis, byssinosis and silicosis.

(2) When an employee experiences the signs or
symptoms of an injury or illness as a result of an
event or exposure in the workplace, such as an
episode of occupational asthma, must | treat the
episode as a new case?

Yes, because the episode or recurrence was
caused by an event or exposure in the workplace, the
incident must be treated as a new case.

(3) May I rely on a physician or other licensed
health care professional to determine whether a case
is a new case or a recurrence of an old case?

You are not required to seek the advice of a physi-
cian or other licensed health care professional.
However, if you do seek such advice, you must fol-
low the physician or other licensed health care pro-
fessional’s recommendation about whether the case
is a new case or a recurrence. If you receive recom-
mendations from two or more physicians or other
licensed health care professionals, you must make a
decision as to which recommendation is the most
authoritative (best documented, best reasoned, or
most authoritative), and record the case based upon
that recommendation.

PREAMBLE DISCUSSION: Section 1904.6

(66 FR 5962-5967, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and Iliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Section 1904.6 Determination of new cases
Employers may occasionally have difficulty in deter-
mining whether new signs or symptoms are due to a
new event or exposure in the workplace or whether
they are the continuation of an existing work-related
injury or iliness. Most occupational injury and illness
cases are fairly discrete events, i.e., events in which
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an injury or acute illness occurs, is treated, and then
resolves completely. For example, a worker may suf-
fer a cut, bruise, or rash from a clearly recognized
event in the workplace, receive treatment, and recov-
er fully within a few weeks. At some future time, the
worker may suffer another cut, bruise or rash from
another workplace event. In such cases, it is clear
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that the two injuries or illnesses are unrelated events,
and that each represents an injury or illness that
must be separately evaluated for its recordability.

However, it is sometimes difficult to determine
whether signs or symptoms are due to a new event
or exposure, or are a continuance of an injury or ill-
ness that has already been recorded. This is an
important distinction, because a new injury or illness
requires the employer to make a new entry on the
OSHA 300 Log, while a continuation of an old record-
ed case requires, at most, an updating of the original
entry. Section 1904.6 of the final rule being published
today explains what employers must do to deter-
mine whether or not an injury or illness is a new case
for recordkeeping purposes.

The basic requirement at Section 1904.6(a) states
that the employer must consider an injury or illness a
new case to be evaluated for recordability if (1) the
employee has not previously experienced a recorded
injury or iliness of the same type that affects the
same part of the body, or (2) the employee previous-
ly experienced a recorded injury or illness of the
same type that affected the same part of the body
but had recovered completely (all signs and symp-
toms of the previous injury or iliness had disap-
peared) and an event or exposure in the work envi-
ronment caused the injury or illness, or its signs or
symptoms, to reappear.

The implementation question at Section
1904.6(b)(1) addresses chronic work-related cases
that have already been recorded once and distin-
guishes between those conditions that will progress
even in the absence of workplace exposure and
those that are triggered by events in the workplace.
There are some conditions that will progress even in
the absence of further exposure, such as some occu-
pational cancers, advanced asbestosis, tuberculosis
disease, advanced byssinosis, advanced silicosis, etc.
These conditions are chronic; once the disease is
contracted it may never be cured or completely
resolved, and therefore the case is never “closed”
under the OSHA recordkeeping system, even though
the signs and symptoms of the condition may alter-
nate between remission and active disease.

However, there are other chronic work-related ill-
ness conditions, such as occupational asthma, reac-
tive airways dysfunction syndrome (RADs), and sen-
sitization (contact) dermatitis, that recur if the ill indi-
vidual is exposed to the agent (or agents, in the case
of cross-reactivities or RADs) that triggers the illness
again. It is typical, but not always the case, for indi-
viduals with these conditions to be symptom-free if
exposure to the sensitizing or precipitating agent
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does not occur.

The final rule provides, at paragraph (b)(1), that
the employer is not required to record as a new case
a previously recorded case of chronic work-related ill-
ness where the signs or symptoms have recurred or
continued in the absence of exposure in the work-
place. This paragraph recognizes that there are occu-
pational ilinesses that may be diagnosed at some
stage of the disease and may then progress without
regard to workplace events or exposures. Such dis-
eases, in other words, will progress without further
workplace exposure to the toxic substance(s) that
caused the disease. Examples of such chronic work-
related diseases are silicosis, tuberculosis, and
asbestosis. With these conditions, the ill worker will
show signs (such as a positive TB skin test, a positive
chest roentgenogram, etc.) at every medical exami-
nation, and may experience symptomatic bouts as
the disease progresses.

Paragraph 1904.6(b)(2) recognizes that many
chronic occupational ilinesses, however, such as occu-
pational asthma, RADs, and contact dermatitis, are
triggered by exposures in the workplace. The
difference between these conditions and those
addressed in paragraph 1904.6(b)(1) is that in these
cases exposure triggers the recurrence of symptoms
and signs, while in the chronic cases covered in the
previous paragraph, the symptoms and signs recur
even in the absence of exposure in the workplace.
This distinction is consistent with the position taken
by OSHA interpretations issued under the former
recordkeeping rule (see the Guidelines discussion
below). The Agency has included provisions related to
new cases/continuations of old cases in the final rule
to clarify its position and ensure consistent reporting.

Paragraph 1904.6(b)(3) addresses how to record a
case for which the employer requests a physician or
other licensed health care professional (HCP) to make
a new case/continuation of an old case determina-
tion. Paragraph (b)(3) makes clear that employers are
to follow the guidance provided by the HCP for
OSHA recordkeeping purposes. In cases where two
or more HCPs make conflicting or differing recom-
mendations, the employer is required to base his or
her decision about recordation based on the most
authoritative (best documented, best reasoned, or
most persuasive) evidence or recommendation.

The final rule’s provisions on the recording of new
cases are nearly identical to interpretations of new
case recordability under the former rule. OSHA has
historically recognized that it is generally an easier
matter to differentiate between old and new cases
that involve injuries than those involving illnesses:

OSHA



the Guidelines stated that “the aggravation of a pre-
vious injury almost always results from some new
incident involving the employee * * * [w]hen work-
related, these new incidents should be recorded as
new cases on the OSHA forms, assuming they meet
the criteria for recordability * * * (Ex. 2, p. 31).
However, the Guidelines also stated that “certain ill-
nesses, such as silicosis, may have prolonged effects
which recur over time. The recurrence of these
symptoms should not be recorded as a new case on
the OSHA forms. * * * Some occupational illnesses,
such as certain dermatitis or respiratory conditions,
may recur as the result of new exposures to sensitiz-
ing agents, and should be recorded as new cases.” ...

...In the final rule, OSHA has decided against the
proposed approach of determining case resolution
based on a certain number of days during which the
injured or ill employee did not lose time, receive
treatment, have signs or symptoms, or be restricted
to light duty. OSHA agrees with those commenters
who argued that the proposed approach was too pre-
scriptive and did not allow for the variations that nat-
urally exist from one injury and illness case to the
next. Further, the record contains no convincing evi-
dence to support a set number of days as appropri-
ate. OSHA thus agrees with those commenters who
pointed out that adoption of a fixed time interval
would result in the overrecording of some injury and
illness cases and the underrecording of others, and
thus would impair the quality of the records.

Further, OSHA did not intend to create an “injury
free” time zone during which an injury or illness
would not be considered a new case, regardless of
cause, as . . . suggested. Instead, OSHA proposed
that a case be considered a new case if either condi-
tion applied: the case resulted from a new event or
exposure or 45 days had elapsed without signs,
symptoms, or medical treatment, restricted work, or
days away from work. There are clearly cases where
an event or exposure in the workplace would be
cause for recording a new case. A new injury may
manifest the same signs and symptoms as the previ-
ous injury but still be a new injury and not a continu-
ation of the old case if, for example, an employee
sustains a fall and fractures his or her wrist, and four
months later falls again and fractures the wrist in the
same place. This occurrence is not a continuation of
the fracture but rather a new injury whose recordabil-
ity must be evaluated. The final rule’s approach to
recurrence/new case determinations avoids this and
other recording problems because it includes no day
count limit and relies on one of the basic principles
of the recordkeeping system, i.e., that injuries or ill-
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nesses arising from events or exposures in the work-
place must be evaluated for recordability.

In response to those commenters who raised
issues about inconsistency between the OSHA sys-
tem and workers’ compensation, OSHA notes that
there is no reason for the two systems, which serve
different purposes (recording injuries and illnesses
for national statistical purposes and indemnifying
workers for job-related injuries and illnesses) to use
the same definitions. Accordingly, the final rule does
not rely on workers’ compensation determinations to
identify injuries or iliness cases that are to be consid-
ered new cases for recordkeeping purposes....

...OSHA has not included any provisions in the
final rule that require an employer to rely on a physi-
cian or other licensed health care professional or that
tell a physician or other licensed health care profes-
sional how to treat an injured or ill worker, or when
to begin or end such treatment. In the final rule
OSHA does require the employer to follow any deter-
mination a physician or other licensed health care
professional has made about the status of a new
case. That is, if such a professional has determined
that a case is a new case, the employer must record
it as such. If the professional determines that the
case is a recurrence, rather than a new case, the
employer is not to record it a second time. In addi-
tion, the rule does not require the employee, or the
employer, to obtain permission from the physician or
other licensed health care professional before the
employee can return to work. OSHA believes that the
employer is capable of, and often in the best position
to, make return-to-work decisions....

...”A recurrence of a previous work-related injury
or illness should only be considered a new case when
the injury or illness has completely healed. Severe
muscle and nerve damage can take many weeks or
months to properly heal.” The final rule takes such
differences into account, as follows. If the previous
injury or illness has not healed (signs and symptoms
have not resolved), then the case cannot be consid-
ered resolved. The employer may make this determi-
nation or may rely on the recommendation of a physi-
cian or other licensed health care professional when
doing so. Clearly, if the injured or ill employee is still
exhibiting signs or symptoms of the previous injury
or illness, the malady has not healed, and a new case
does not have to be recorded. Similarly, if work activi-
ties aggravate a previously recorded case, there is no
need to consider recording it again (although there
may be a need to update the case information if the
aggravation causes a more severe outcome than the
original case, such as days away from worKk)....
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...Under the OSHA recordkeeping system, the
employer is always the responsible party when it
comes to making the determination of the recordabil-
ity of a given case. However, if OSHA did not estab-
lish consistent new case determination criteria, a
substantial amount of variability would be introduced
into the system, which would undermine the
Agency’s goals of improving the accuracy and con-
sistency of the Nation’s occupational injury and ill-
ness data....

...”[A]ldopt a definition for new case that requires
the occurrence of a new work-related event to trigger
a new case. In the absence of this, the case would be
considered recurring.” ...OSHA agrees... that if no
further event or exposure occurs in the workplace to
aggravate a previous injury or illness, a new case
need not be recorded. However, if events or expo-
sures at work cause the same symptoms or signs to
recur, the final rule requires employers to evaluate
the injury or illness to see if it is a new case and is
thus recordable.

The OSHA statistical system is designed to meas-
ure the incidence, rather than prevalence, of occupa-
tional injury and illness. Incidence measures capture
the number of new occupational injuries and illness-
es occurring in a given year, while prevalence meas-
ures capture the number of such cases existing in a
given year (prevalence measures thus capture cases
without regard to the year in which they onset).
Prevalence measures would therefore capture all
injuries and illnesses that occurred in a given year as
well as those unresolved injuries and illnesses that
persist from previous years. The difference is illus-
trated by the following cases: (1) A worker experi-
ences a cut that requires sutures and heals complete-
ly before the year ends; this injury would be captured
both by an incidence or prevalence measure for that
particular year. (2) Another worker retired last year
but continues to receive medical treatment for a
work-related respiratory iliness that was first recog-
nized two years ago. This case would be captured in
the year of onset and each year thereafter until it
resolves if a prevalence measure is used, but would
be counted only once (in the year of onset) if an inci-
dence measure is used.

Because the OSHA system is intended to measure
the incidence of occupational injury and illness, each
individual injury or illness should be recorded only
once in the system. However, an employee can expe-
rience the same type of injury or ililness more than
once. For example, if a worker cuts a finger on a
machine in March, and is then unfortunate enough to
cut the same finger again in October, this worker has
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clearly experienced two separate occupational
injuries, each of which must be evaluated for its
recordability. In other cases, this evaluation is not as
simple. For example, a worker who performs forceful
manual handling injures his or her back in 1998,
resulting in days away from work, and the case is
entered into the records. In 1999 this worker has
another episode of severe work-related back pain and
must once again take time off for treatment and recu-
peration. The question is whether or not the new
symptoms, back pain, are continuing symptoms of
the old injury, or whether they represent a new injury
that should be evaluated for its recordability as a
new case. The answer in this case lies in an analysis
of whether or not the injured or ill worker has recov-
ered fully between episodes, and whether or not the
back pain is the result of a second event or exposure
in the workplace, e.g., continued manual handling. If
the worker has not fully recovered and no new event
or exposure has occurred in the workplace, the case
is considered a continuation of the previous injury or
illness and is not recordable....
...The term “new case” tends to suggest to some
that the case is totally original, when in fact new
cases for OSHA recordkeeping purposes include
three categories of cases; (1) totally new cases where
the employee has never suffered similar signs or
symptoms while in the employ of that employer, (2)
cases where the employee has a preexisting condi-
tion that is significantly aggravated by activities at
work and the significant aggravation reaches the
level requiring recordation, and (3) previously record-
ed conditions that have healed (all symptoms and
signs have resolved) and then have subsequently
been triggered by events or exposures at work.
Under the former rule and the final rule, both new
injuries and recurrences must be evaluated for their
work-relatedness and then for whether they meet
one or more of the recording criteria; when these cri-
teria are met, the case must be recorded. If the case
is a continuation of a previously recorded case but
does not meet the “new case” criteria, the employer
may have to update the OSHA 300 Log entry if the
original case continues to progress, i.e., if the status
of the case worsens. For example, consider a case
where an employee has injured his or her back lifting
a heavy object, the injury resulted in medical treat-
ment, and the case was recorded as a case without
restricted work or days away. If the injury does not
heal and the employer subsequently decides to
assign the worker to restricted work activity, the
employer is required by the final rule to change the
case classification and to track the number of days of
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restricted work. If the case is a previous work-related
injury that did not meet the recording criteria and
thus was not recorded, future developments in the
case may require it to be recorded. For example, an
employee may suffer an ankle sprain tripping on a
step. The employee is sent to a health care profes-
sional, who does not recommend medical treatment
or restrictions, so the case is not recorded at that
time. If the injury does not heal, however, and a sub-
sequent visit to a physician results in medical treat-
ment, the case must then be recorded....

...In other words, a safety and health analysis
should give less weight to an injury or illness that
has a clear and relatively quick recovery without
impairment of any kind and an injury or illness that is
chronic in nature or one that involves recurring
episodes that are retriggered by workplace events or
exposures.

Ignoring the fact that an occupational injury or ill-
ness is a recurrence occasioned by an event or expo-
sure in the workplace would result in an underesti-
mate of the true extent of occupational injury and ill-
ness and deprive employers, employees, and safety
and health professionals of essential information of
use in illness prevention. The other extreme, requir-
ing employers to record on-going signs or symptoms
repeatedly, even in the absence of an event or expo-
sure in the workplace, would result in overstating the
extent of illness. In terms of the recordkeeping sys-
tem, deciding how most appropriately to handle new
cases requires a balanced approach that minimizes
both overrecording and underrecording. OSHA has
dealt with this problem in the final rule by carefully
defining the circumstances under which a chronic
and previously recorded injury or illness must be
considered closed and defining the circumstances
under which a recurrence is to be considered a new
case and then evaluated to determine whether it
meets one or more of the recordability criteria....

...The final rule uses one set of criteria for deter-
mining whether any injury or illness, including a
musculoskeletal disorder, is to be treated as a new
case or as the continuation of an “old” injury or ill-
ness. First, if the employee has never had a recorded
injury or illness of the same type and affecting the
same part of the body, the case is automatically
considered a new case and must be evaluated for
recordability. This provision will handle the vast
majority of injury and illness cases, which are new
cases rather than recurrences or case continuations.
Second, if the employee has previously had a record-
ed injury or iliness of the same type and affecting the
same body part, but the employee has completely
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recovered from the previous injury or illness, and a
new workplace event or exposure causes the injury
or illness (or its signs or symptoms) to reappear, the
case is a recurrence that the employer must evaluate
for recordability.

The implementation section of Section 1904.6
describes these requirements and includes explana-
tions applying to two special circumstances. In the
first case, paragraph 1904.6(b)(1) the employee has
experienced a chronic injury or iliness of a type that
will progress regardless of further workplace expo-
sure. Cases to which this provision applies are seri-
ous, chronic illness conditions such as occupational
cancer, asbestosis, silicosis, chronic beryllium dis-
ease, etc. These occupational conditions generally
continue to progress even though the worker is
removed from further exposure. These conditions
may change over time and be associated with recur-
rences of symptoms, or remissions, but the signs
(e.g., positive chest roentgenogram, positive blood
test) generally continue to be present throughout the
course of the disease.

The second kind of case, addressed in paragraph
1904.6(b)(b)(2), requires employers to record chronic
iliness cases that recur as a result of exposures in the
workplace. These conditions might include episodes
of occupational asthma, reactive airways dysfunction
syndrome (RADS), or contact allergic dermatitis, for
example.

Paragraph 1904.6(b)(3) recognizes the role of
physicians and other licensed health care profession-
als that the employer may choose to rely on when
tracking a “new case” or making a continuation of an
old case determination. If a physician or other
licensed health care professional determines that an
injury or iliness has been resolved, the employer
must consider the case to be resolved and record as
a new case any episode that causes the signs and
symptoms to recur as a result of exposure in the
workplace. On the other hand, if the HCP consulted
by the employer determines that the case is a chronic
iliness of the type addressed by paragraph
1904.6(b)(1), the employer would not record the case
again. In either case, the employer would evaluate it
for work-relatedness and then determine whether the
original entry requires updating or the case meets
the recording criteria. Paragraph (b)(3) also recog-
nizes that the employer may ask for input from more
than one HCP, or the employer and employee may
each do so, and in such cases, the rule requires the
employer to rely on the one judged by the employer
to be most authoritative.
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FREQUENTLY ASKED QUESTIONS: Section 1904.6 (OSHA Instruction, CPL 2-0.131, Chap. 5)

Section 1904.6 Determination of new cases

Question 6-1. How is an employer to determine
whether an employee has “recovered completely”
from a previous injury or illness such that a later
injury or iliness of the same type affecting the same
part of the body resulting from an event or exposure
at work is a “new case” under section 1904.6(a)(2)? If
an employee’s signs and symptoms disappear for a
day and then resurface the next day, should the
employer conclude that the later signs and symp-
toms represent a new case?

An employee has “recovered completely”” from a
previous injury or iliness, for purposes of section
1904.6(a)(2), when he or she is fully healed or cured.
The employer must use his best judgment based on
factors such as the passage of time since the symp-

toms last occurred and the physical appearance of
the affected part of the body. If the signs and symp-
toms of a previous injury disappear for a day only to
reappear the following day, that is strong evidence
the injury has not properly healed. The employer
may, but is not required to, consult a physician or
other licensed health care provider (PLHCP). Where
the employer does consult a PLHCP to determine
whether an employee has recovered completely from
a prior injury or illness, it must follow the PLHCP’s
recommendation. In the event the employer receives
recommendations from two or more PLHCPs, the
employer may decide which recommendation is the
most authoritative and record the case based on that
recommendation.

LETTERS OF INTERPRETATION: Section 1904.6

Section 1904.6 Determination of new cases

Letter of interpretation related to sections 1904.5, 1904.5(a), 1904.5(b)(2), 1904.6, 1904.6(a), 1904.7 and 1904.31 —
Evaluation of seven scenarios for work-relatedness and recordkeeping requirements.

January 15, 2004

Ms. Leann M. Johnson-Koch
1200 Nineteenth Street, N.W.
Washington, D.C. 20036-2412

Dear Ms. Johnson-Koch:

by first restating each one and then answering it.

Scenario 1:
< An employee reported to work at 7:00 a.m.

had started hurting.

tions in the plant.

Thank you for your E-mail to the Occupational Safety and Health Administration (OSHA) regarding
the Injury and lliness Recording and Reporting Requirements contained in 29 CFR Part 1904. Your let-
ter was forwarded to my office by Richard Fairfax, Director, Directorate of Enforcement Programs. The
Division of Recordkeeping Requirements is responsible for the administration of the OSHA injury and
illness recordkeeping system nationwide. Please excuse the delay in responding to your request.

In your letter, you ask OSHA to clarify the following scenarios to ensure accurate and consistent guid-
ance to your members for purposes of OSHA Recordkeeping requirements. | will address your scenarios

e At 12:15 p.m. the employee reported that his toes on his left foot had started swelling and his foot

e The employee wanted to go to a doctor for evaluation.

< On the First Report of Injury, that the employee completed before he went to the doctor, the employee
indicated that the cause of the illness was “unknown (feet wet at cooling tower).”

< When answering the doctor’s question: “How did injury occur?” the employee answered that the only
thing he could think of was that his feet were wet all the previous day due to work in the morning at a
cooling tower. The cooling tower water is treated to remove bacteria and then used in process opera-

« The doctor described the illness/injury as foot edema/cellulitis.
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< The doctor also prescribed the injury as an occupational disease, prescribed an antibiotic, and the
employee missed one day of work.

* The company sent the employee to a second doctor who said to continue using the antibiotic.

< Neither doctor could state conclusively that the foot edema/cellulitis was or was not due to the
employee’s feet being wet due to work at the cooling tower.

< Neither doctor is a specialist in skin disorders.

< During an incident review at the site, the employee again said he did not know if his feet being wet all
day the previous day caused the injury/illness.

< The employee also stated that he had not worn the personal protective equipment, rubber boots, pre-
scribed for this task.

The company determined that this injury/illness is not work-related (did not occur in the course of or as
a result of employment), since neither physician nor the employee can state with certainty that the
injuryl/iliness was caused by the employee’s feet being wet all day due to work at the cooling towver. Since
the injury/illness was determined to not be work-related, then the company deemed the incident non-
recordable.

Response: A case is work-related if it is more likely than not that an event or exposure in the work environ-
ment was a cause of the injury or illness. The work event or exposure need only be one of the causes; it not
need to be the sole or predominant cause. In this case, the fact that neither the physician nor the employee
could state with certainty that the employee’s edema was caused by working with wet feet is not dispositive.
The physician’s description of the edema as an ““occupational disease,” and the employee’s statement that
working with wet feet was “the only thing he could of”” as the cause, indicate that it is more likely than not
that working with wet feet was a cause. The case should be recorded on the OSHA 300 Log.

Scenario 2:

An employee must report to work by 8:00 a.m.

< The employee drove into the company parking lot at 7:30 a.m. and parked the car.

« The employee exited the car and proceeded to the office to report to work.

« The parking lot and sidewalks are privately owned by the facility and both are within the property
line, but not the controlled access points (i.e., fence, guards).

« The employee stepped onto the sidewalk and slipped on the snow and ice.

« The employee suffered a back injury and missed multiple days of work.

The company believes that the employee was still in the process of the commute to work since the
employee had not yet checked in at the office. Since a work task was not being performed, the site per-
sonnel deemed the incident not work-related and therefore not recordable.

Response: Company parking lots and sidewalks are part of the employer’s establishment for recordkeep-
ing purposes. Here, the employee slipped on an icy sidewalk while walking to the office to report for
work. In addition, the event or exposure that occurred does not meet any of the work-related exceptions
contained in 1904.5(b)(2). The employee was on the sidewalk because of work; therefore, the case is
work-related regardless of the fact that he had not actually checked in.

Scenario 3:

The employee described in Scenario 2 missed 31 days of work due to the back injury.

e On day 31, the doctor provided a release for returning to work.

« The next morning (day 32), when the employee was due to report to work, the employee stated that
his back was hurting, and the employee did not report to work.

« The employee scheduled a doctor’s appointment, with the same doctor, and visited the doctor on day 33.
« The doctor issued a statement stating that the employee was not able to return to work.

Since the employee was released to return to work, the company does not believe it has to count the
intervening two days on the OSHA log.

Response: The employer would have to enter the additional days away from work on the OSHA 300 log
based on receiving information from the physician or other licensed health care professional that the
employee was unable to work.

Scenario 4:

< An employee reports to work.

= Several hours later, the employee goes outside for a “smoke break.”
« The employee slips on the ice and injures his back.

OSHA
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Since the employee was not performing a task related to the employee’s work, the company has deemed
this incident non-work related and therefore not recordable.

Response: Under Section 1904.5(b)(2)(v), an injury or illness is not work-related if it is solely the result
of an employee doing personal tasks (unrelated to their employment) at the establishment outside of the
employee’s assigned working hours. In order for this exception to apply, the case must meet both of the
stated conditions. The exception does not apply here because the injury or illness occurred within normal
working hours. Therefore, your case in question is work-related, and if it meets the general recording cri-
teria under Section 1904.7 the case must be recorded.

Scenario 5:

= An employee drives into the company parking lot at 7:30 a.m., exits his car, and proceeds to cross the
parking lot to clock-in to work.

« A second employee, also on the way to work, approaches the first employee, and the two individuals
get into a physical altercation in the parking lot. The first employee breaks an arm during the altercation.
« The employee goes to the doctor and receives medical treatment for his injury.

The company deems this non-work related, and therefore non-recordable, since the employees had not
yet reported to work and a work task was not being performed at the time of the altercation.

Response: The recordkeeping regulation contains no general exception for purposes of determining
work-relationship for cases involving acts of violence in the work environment. Company parking
lots/access roads are part of the employer’s premises and therefore part of the employer’s establishment.
Whether the employee had not clocked in to work does not affect the outcome for determining work-
relatedness. The case is recordable on the OSHA log, because the injury meets the general recording cri-
teria contained in Section 1904.7.

Scenario 6:

< An employee injured a knee performing work-related activities in 2001.

« The accident was OSHA recordable and subject to worker’s compensation.

« The employee had arthroscopic knee surgery eleven months later and was released to full duty a
month and a half after the arthroscopic surgery.

« The employee had a second knee injury three months after the return to work release (after the first
surgery).

« Post-surgery (second surgery), the doctor prescribed Vioxx® as an anti-inflammatory.

= Approximately one and one-half months after the second knee surgery, the employee was given anoth-
er full release to return to work full duty and returned to work.

< However, the doctor told the employee to continue to take Vioxx® as prescribed (as needed) and to
return to the doctor as needed.

* The employee scheduled a follow-up appointment with the doctor.

« The day before the appointment, the employee bumped his knee at work.

< During his scheduled doctor’s appointment (was to be the last follow-up visit) the employee mentioned
the latest incident (bumping the knee) to the doctor and showed him where the pain was occurring due
to bumping his knee.

< The doctor stated that the employee had an inflamed tendon (Grade 1 lateral collateral ligament
sprain) that was not part of the initial surgery (patellar tendonitis).

< The doctor stated in the diagnosis that the original injury that required knee surgery was resolved.

« The doctor told the employee to continue taking Vioxx® for the inflamed tendon.

Since the employee was already taking the medication prescribed (Vioxx®), the site does not believe this
is recordable as a second incident.

Response: In the recordkeeping regulation, the employer is required to follow any determination a physi-
cian or other licensed health care professional has made about the status of a new case. The inflamed
tendon is a new case because the employee had completely recovered from the previous injury and illness
and a new event or exposure had occurred in the work environment. Therefore, for purposes of OSHA
recordkeeping, the employer would enter the case on the OSHA 300 log as appropriate.

Scenario 7:

< A site hired numerous temporary workers at its plant.

« Three temporary workers were injured.

« They each received injuries that were recordable on the OSHA 300 Log.

OSHA RECORDKEEPING HANDBOOK

OSHA



« The employees were under the direct supervision of the site.

Is it correct that these injuries were recordable on the site log or should they have been recordable on the
temp agency log? What are the criteria related to temporary workers that need to be reviewed to deter-
mine which OSHA log is appropriate for recording the injury/iliness?

Response: Section 1904.31 states that the employer must record the injuries and illnesses that occur to
employees not on its payroll if it supervises them on a day-to-day basis. Day-to-day supervision generally
exists when the employer “‘supervises not only the output, product, or result to be accomplished by the
person’s work, but also the details, means, methods, and processes by which the work objective is
accomplished.”

Thank you for your interest in occupational safety and health. We hope you find this information help-
ful. OSHA requirements are set by statute, standards and regulations. Our interpretation letters explain
these requirements and how they apply to particular circumstances, but they cannot create additional
employer obligations. This letter constitutes OSHA's interpretation of the requirements discussed. Note
that our enforcement guidance may be affected by changes to OSHA rules. In addition, from time to
time we update our guidance in response to new information. To keep appraised of such developments,
you can consult OSHA's website at http://www.osha.gov. If you have any further questions, please con-
tact the Division of Recordkeeping Requirements, at 202-693-1702.

Sincerely,

Frank Frodyma
Acting Director

Letter of interpretation related to sections 1904.5(a), 1904.5(b)(4) and 1904.6 —
Determining work-relatedness when the work event or exposure is only one of the discernable causes; not the
sole or predominant cause.

January 13, 2004

William K. Principe

Constangy, Brooks & Smith, LLC
Suite 2400

230 Peachtree Street, N.W.
Atlanta, Georgia 30303-1557

Dear Mr. Principe:

Thank you for your comments pertaining to the Occupational Safety and Health Administration’s
(OSHA) Injury and llIness Recording and Reporting requirements contained in 29 CFR Part 1904.
Please accept my apology for the delay in our response.

Specifically, you ask OSHA to clarify in each scenario you describe; whether the employee who sus-
tains an injury or illness while he or she is engaged in an activity such as walking or bending is con-
sidered work-related. As you note, a case is presumed work-related under the recordkeeping rule if
an event or exposure in the work environment is a discernable cause of the injury or illness. The
work event or exposure need only be one of the discernable causes; it need not be the sole or pre-
dominant cause. The preamble to the rule contains a passage that is relevant in determining
whether this presumption applies in the scenarios in your letter. The preamble states, in relevant
part, as follows:
In applying [the presumption of work-relatedness], the question employers must answer is
whether there is an identifiable event or exposure which occurred in the work environment and
resulted in the injury or illness. “Thus, if an employee trips while walking across a level factory
floor, the resulting injury is considered work-related under the geographic presumption because
the precipitating event - the tripping accident - occurred in the workplace. The case is work-
related even if the employer cannot determine why the employee tripped, or whether any partic-
ular workplace hazard caused the accident to occur.”

OSHA OSHA RECORDKEEPING HANDBOOK 47



48

In each of the eight scenarios in your letter, the activity engaged in by the employee at the time of
the injury (walking, tripping, climbing a staircase, sneezing, bending down) is an “event” which
would trigger application of the presumption. In the absence of evidence to overcome the presump-
tion, the injury is work-related. Thus, in the absence of evidence to overcome the presumption, an
ankle injury caused by a trip that occurred while the employee was walking down a level seamless
hallway at work is work-related, regardless of whether the accident is attributable to a defect in the
hall. By the same reasoning, if the activity of walking down a hallway caused the employee’s knee
to buckle or to sprain the ankle, the injury is work-related. If an injury or illness did not result
from an identifiable event or exposure in the work environment, but only manifested itself during
work, the injury is not work-related. For example, if the employee had a non-occupational event or
exposure, and there is no evidence of a work-related event or exposure that was a cause of the
injury or illness, the injury should not be recorded.

You also ask whether the determination of work-relationship would be affected by the existence of
a pre-existing condition, whether work-related or non-work-related, affecting the same body part
that is injured. Under the rule, a pre-existing condition is an injury or illness resulting solely from a
non-work-related event or exposure. If an employee’s pre-existing condition is worsened as a result
of an event or exposure at work, the case is not work-related unless the work event or exposure
“significantly aggravated” the preexisting condition (i.e., the case meets the recording criteria con-
tained in Section 1904.5(b)(4). If the employee with a pre-existing work-related injury to a body
part suffers a subsequent work-related injury of the same type to the same body part, the subse-
quent injury is recordable (assuming the general recording criteria are met) if it is a “new case” as
discussed in Section 1904.6.

Thank you for your interest in occupational safety and health. We hope you find this information
helpful. OSHA requirements are set by statute, standards and regulations. Our interpretation letters
explain these requirements and how they apply to particular circumstances, but they cannot create
additional employer obligations. This letter constitutes OSHA's interpretation of the requirements
discussed. Note that our enforcement guidance may be affected by changes to OSHA rules. In addi-
tion, from time to time we update our guidance in response to new information. To keep appraised
of such developments, you can consult OSHA's website at http://www.osha.gov. If you have any fur-
ther questions, please contact the Division of Recordkeeping Requirements, at 202-693-1702.

Sincerely,
Frank Frodyma

Acting Director
Directorate of Evaluation and Analysis
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Section 1904.7

General recording criteria
(66 FR 6126, Jan. 19, 2001)

REGULATION: Section 1904.7

Subpart C - Recordkeeping forms and recording criteria (66 FR 6123, Jan. 19, 2001)

Note to Subpart C: This Subpart describes the work-related injuries and ilinesses that an employer must
enter into the OSHA records and explains the OSHA forms that employers must use to record work-related

fatalities, injuries, and illnesses.

Section 1904.7 General Recording Criteria
(a) Basic requirement.

You must consider an injury or illness to meet the
general recording criteria, and therefore to be record-
able, if it results in any of the following: death, days
away from work, restricted work or transfer to anoth-
er job, medical treatment beyond first aid, or loss of
consciousness. You must also consider a case to
meet the general recording criteria if it involves a sig-
nificant injury or illness diagnosed by a physician or
other licensed health care professional, even if it
does not result in death, days away from work,
restricted work or job transfer, medical treatment
beyond first aid, or loss of consciousness.

(b) Implementation.

(1) How do | decide if a case meets one or more of
the general recording criteria?

A work-related injury or illness must be recorded
if it results in one or more of the following:

(i) Death. See Section 1904.7(b)(2).

(ii) Days away from work. See Section

1904.7(b)(3).

(iii) Restricted work or transfer to another job. See

Section 1904.7(b)(4).

(iv) Medical treatment beyond first aid. See

Section 1904.7(b)(5).

(v) Loss of consciousness. See Section

1904.7(b)(6).

(vi) A significant injury or illness diagnosed by a

physician or other licensed health care profession-

al. See Section 1904.7(b)(7).

(2) How do | record a work-related injury or illness
that results in the employee’s death?

You must record an injury or illness that results in
death by entering a check mark on the OSHA 300 Log
in the space for cases resulting in death. You must
also report any work-related fatality to OSHA within
eight (8) hours, as required by Section 1904.39.

(3) How do | record a work-related injury or illness
that results in days away from work?

OSHA

When an injury or illness involves one or more
days away from work, you must record the injury or
iliness on the OSHA 300 Log with a check mark in the
space for cases involving days away and an entry of
the number of calendar days away from work in the
number of days column. If the employee is out for an
extended period of time, you must enter an estimate
of the days that the employee will be away, and
update the day count when the actual number of
days is known.

(i) Do | count the day on which the injury occurred

or the illness began?

No, you begin counting days away on the day

after the injury occurred or the iliness began.

(if) How do | record an injury or illness when a

physician or other licensed health care profession-

al recommends that the worker stay at home but
the employee comes to work anyway?

You must record these injuries and illnesses on

the OSHA 300 Log using the check box for cases

with days away from work and enter the number
of calendar days away recommended by the
physician or other licensed health care profession-
al. If a physician or other licensed health care pro-
fessional recommends days away, you should
encourage your employee to follow that recom-
mendation. However, the days away must be
recorded whether the injured or ill employee fol-
lows the physician or licensed health care profes-
sional’s recommendation or not. If you receive
recommendations from two or more physicians or
other licensed health care professionals, you may
make a decision as to which recommendation is
the most authoritative, and record the case based
upon that recommendation.

(iii) How do | handle a case when a physician or

other licensed health care professional recom-

mends that the worker return to work but the
employee stays at home anyway?

In this situation, you must end the count of days

away from work on the date the physician or
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other licensed health care professional recom-
mends that the employee return to work.

(iv) How do | count weekends, holidays, or other
days the employee would not have worked any-
way?

You must count the number of calendar days the
employee was unable to work as a result of the
injury or illness, regardless of whether or not the
employee was scheduled to work on those day(s).
Weekend days, holidays, vacation days or other
days off are included in the total number of days
recorded if the employee would not have been
able to work on those days because of a work-
related injury or illness.

(v) How do | record a case in which a worker is
injured or becomes ill on a Friday and reports to
work on a Monday, and was not scheduled to
work on the weekend?

You need to record this case only if you receive
information from a physician or other licensed
health care professional indicating that the
employee should not have worked, or should
have performed only restricted work, during the
weekend. If so, you must record the injury or ill-
ness as a case with days away from work or
restricted work, and enter the day counts, as
appropriate.

(vi) How do | record a case in which a worker is
injured or becomes ill on the day before sched-
uled time off such as a holiday, a planned vaca-
tion, or a temporary plant closing?

You need to record a case of this type only if you
receive information from a physician or other
licensed health care professional indicating that
the employee should not have worked, or should
have performed only restricted work, during the
scheduled time off. If so, you must record the
injury or illness as a case with days away from
work or restricted work, and enter the day counts,
as appropriate.

(vii) Is there a limit to the number of days away
from work | must count?

Yes, you may “cap” the total days away at 180 cal-
endar days. You are not required to keep track of
the number of calendar days away from work if
the injury or illness resulted in more than 180 cal-
endar days away from work and/or days of job
transfer or restriction. In such a case, entering 180
in the total days away column will be considered
adequate.

(viii) May | stop counting days if an employee
who is away from work because of an injury or ill-
ness retires or leaves my company?

Yes, if the employee leaves your company for
some reason unrelated to the injury or illness,
such as retirement, a plant closing, or to take
another job, you may stop counting days away
from work or days of restriction/job transfer. If the
employee leaves your company because of the
injury or iliness, you must estimate the total num-
ber of days away or days of restriction/job transfer
and enter the day count on the 300 Log.

(ix) If a case occurs in one year but results in days

away during the next calendar year, do | record

the case in both years?

No, you only record the injury or iliness once. You

must enter the number of calendar days away for

the injury or illness on the OSHA 300 Log for the
year in which the injury or illness occurred. If the
employee is still away from work because of the
injury or iliness when you prepare the annual
summary, estimate the total number of calendar
days you expect the employee to be away from
work, use this number to calculate the total for the
annual summary, and then update the initial log
entry later when the day count is known or reach-
es the 180-day cap.

(4) How do | record a work-related injury or illness
that results in restricted work or job transfer?

When an injury or illness involves restricted work
or job transfer but does not involve death or days
away from work, you must record the injury or ill-
ness on the OSHA 300 Log by placing a check mark
in the space for job transfer or restriction and an
entry of the number of restricted or transferred days
in the restricted workdays column.

(i) How do | decide if the injury or iliness resulted

in restricted work?

Restricted work occurs when, as the result of a

work-related injury or illness:

(A) You keep the employee from performing
one or more of the routine functions of his or her
job, or from working the full workday that he or
she would otherwise have been scheduled to
work; or

(B) A physician or other licensed health care
professional recommends that the employee not
perform one or more of the routine functions of
his or her job, or not work the full workday that he
or she would otherwise have been scheduled to
work.

(if) What is meant by ““routine functions”?

For recordkeeping purposes, an employee’s rou-

tine functions are those work activities the

employee regularly performs at least once per
week.
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(iii) Do | have to record restricted work or job
transfer if it applies only to the day on which the
injury occurred or the illness began?

No, you do not have to record restricted work or
job transfers if you, or the physician or other
licensed health care professional, impose the
restriction or transfer only for the day on which
the injury occurred or the illness began.

(iv) If you or a physician or other licensed health
care professional recommends a work restriction,
is the injury or illness automatically recordable as
a “restricted work™ case?

No, a recommended work restriction is recordable
only if it affects one or more of the employee’s
routine job functions. To determine whether this is
the case, you must evaluate the restriction in light
of the routine functions of the injured or ill em-
ployee’s job. If the restriction from you or the
physician or other licensed health care profession-
al keeps the employee from performing one or
more of his or her routine job functions, or from
working the full workday the injured or ill employ-
ee would otherwise have worked, the employee’s
work has been restricted and you must record the
case.

(v) How do | record a case where the worker
works only for a partial work shift because of a
work-related injury or illness?

A partial day of work is recorded as a day of job
transfer or restriction for recordkeeping purposes,
except for the day on which the injury occurred or
the illness began.

(vi) If the injured or ill worker produces fewer
goods or services than he or she would have pro-
duced prior to the injury or illness but otherwise
performs all of the routine functions of his or her
work, is the case considered a restricted work
case?

No, the case is considered restricted work only if
the worker does not perform all of the routine
functions of his or her job or does not work the
full shift that he or she would otherwise have
worked.

(vii) How do | handle vague restrictions from a
physician or other licensed health care profession-
al, such as that the employee engage only in
“light duty” or ““take it easy for a week™?

If you are not clear about the physician or other
licensed health care professional’s recommenda-
tion, you may ask that person whether the
employee can do all of his or her routine job func-
tions and work all of his or her normally assigned
work shift. If the answer to both of these ques-

tions is “Yes,” then the case does not involve a
work restriction and does not have to be recorded
as such. If the answer to one or both of these
questions is “No;’ the case involves restricted
work and must be recorded as a restricted work
case. If you are unable to obtain this additional
information from the physician or other licensed
health care professional who recommended the
restriction, record the injury or illness as a case
involving restricted work.

(viii) What do | do if a physician or other licensed
health care professional recommends a job
restriction meeting OSHA's definition, but the
employee does all of his or her routine job func-
tions anyway?

You must record the injury or iliness on the OSHA
300 Log as a restricted work case. If a physician or
other licensed health care professional recom-
mends a job restriction, you should ensure that
the employee complies with that restriction. If you
receive recommendations from two or more
physicians or other licensed health care profes-
sionals, you may make a decision as to which rec-
ommendation is the most authoritative, and
record the case based upon that recommendation.
(ix) How do | decide if an injury or iliness involved
a transfer to another job?

If you assign an injured or ill employee to a job
other than his or her regular job for part of the
day, the case involves transfer to another job.
Note: This does not include the day on which the
injury or iliness occurred.

(X) Are transfers to another job recorded in the
same way as restricted work cases?

Yes, both job transfer and restricted work cases
are recorded in the same box on the OSHA 300
Log. For example, if you assign, or a physician or
other licensed health care professional recom-
mends that you assign, an injured or ill worker to
his or her routine job duties for part of the day
and to another job for the rest of the day, the
injury or iliness involves a job transfer. You must
record an injury or illness that involves a job
transfer by placing a check in the box for job
transfer.

(xi) How do | count days of job transfer or
restriction?

You count days of job transfer or restriction in the
same way you count days away from work, using
Section 1904.7(b)(3)(i) to (viii), above. The only
difference is that, if you permanently assign the
injured or ill employee to a job that has been
modified or permanently changed in a manner
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that eliminates the routine functions the employee

was restricted from performing, you may stop the

day count when the modification or change is
made permanent. You must count at least one day
of restricted work or job transfer for such cases.

(5) How do | record an injury or illness that
involves medical treatment beyond first aid?

If a work-related injury or illness results in medical
treatment beyond first aid, you must record it on the
OSHA 300 Log. If the injury or illness did not involve
death, one or more days away from work, one or
more days of restricted work, or one or more days of
job transfer, you enter a check mark in the box for
cases where the employee received medical treat-
ment but remained at work and was not transferred
or restricted.

(i) What is the definition of medical treatment?

“Medical treatment” means the management and

care of a patient to combat disease or disorder.

For the purposes of Part 1904, medical treatment

does not include:

(A) Visits to a physician or other licensed health
care professional solely for observation or coun-
seling;

(B) The conduct of diagnostic procedures, such
as x-rays and blood tests, including the adminis-
tration of prescription medications used solely for
diagnostic purposes (e.g., eye drops to dilate
pupils); or

(C) “First aid” as defined in paragraph (b)(5)(ii)
of this section.

(i) What is “first aid?

For the purposes of Part 1904, “first aid” means

the following:

(A) Using a non-prescription medication at non-
prescription strength (for medications available in
both prescription and non-prescription form, a
recommendation by a physician or other licensed
health care professional to use a non-prescription
medication at prescription strength is considered
medical treatment for recordkeeping purposes);

(B) Administering tetanus immunizations (other
immunizations, such as Hepatitis B vaccine or
rabies vaccine, are considered medical treatment);

(C) Cleaning, flushing or soaking wounds on the
surface of the skin;

(D) Using wound coverings such as bandages,
Band-Aids™, gauze pads, etc.; or using butterfly
bandages or Steri-Strips™ (other wound closing
devices such as sutures, staples, etc., are consid-
ered medical treatment);

(E) Using hot or cold therapy;

(F) Using any non-rigid means of support, such

as elastic bandages, wraps, non-rigid back belts,
etc. (devices with rigid stays or other systems
designed to immobilize parts of the body are con-
sidered medical treatment for recordkeeping pur-
poses);

(G) Using temporary immobilization devices
while transporting an accident victim (e.g., splints,
slings, neck collars, back boards, etc.).

(H) Drilling of a fingernail or toenail to relieve
pressure, or draining fluid from a blister;

(I) Using eye patches;

(J) Removing foreign bodies from the eye using
only irrigation or a cotton swab;

(K) Removing splinters or foreign material from
areas other than the eye by irrigation, tweezers,
cotton swabs or other simple means;

(L) Using finger guards;

(M) Using massages (physical therapy or chiro-
practic treatment are considered medical treat-
ment for recordkeeping purposes); or

(N) Drinking fluids for relief of heat stress.

(iii) Are any other procedures included in first aid?
No, this is a complete list of all treatments consid-
ered first aid for Part 1904 purposes.

(iv) Does the professional status of the person
providing the treatment have any effect on what is
considered first aid or medical treatment?

No, OSHA considers the treatments listed in
Section 1904.7(b)(5)(ii) of this Part to be first aid
regardless of the professional status of the person
providing the treatment. Even when these treat-
ments are provided by a physician or other
licensed health care professional, they are consid-
ered first aid for the purposes of Part 1904.
Similarly, OSHA considers treatment beyond first
aid to be medical treatment even when it is pro-
vided by someone other than a physician or other
licensed health care professional.

(v) What if a physician or other licensed health
care professional recommends medical treatment
but the employee does not follow the recommen-
dation?

If a physician or other licensed health care profes-
sional recommends medical treatment, you
should encourage the injured or ill employee to
follow that recommendation. However, you must
record the case even if the injured or ill employee
does not follow the physician or other licensed
health care professional’s recommendation.

(6) Is every work-related injury or illness case

involving a loss of consciousness recordable?

Yes, you must record a work-related injury or ill-

ness if the worker becomes unconscious, regardless
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of the length of time the employee remains uncon-
scious.

(7) What is a “significant” diagnosed injury or ill-
ness that is recordable under the general criteria
even if it does not result in death, days away from
work, restricted work or job transfer, medical treat-
ment beyond first aid, or loss of consciousness?

Work-related cases involving cancer, chronic irre-
versible disease, a fractured or cracked bone, or a
punctured eardrum must always be recorded under
the general criteria at the time of diagnosis by a
physician or other licensed health care professional.

Note to Section 1904.7: OSHA believes that most
significant injuries and illnesses will result in one of
the criteria listed in Section 1904.7(a): death, days
away from work, restricted work or job transfer, med-
ical treatment beyond first aid, or loss of conscious-

ness. However, there are some significant injuries,
such as a punctured eardrum or a fractured toe or
rib, for which neither medical treatment nor work
restrictions may be recommended. In addition, there
are some significant progressive diseases, such as
byssinosis, silicosis, and some types of cancer, for
which medical treatment or work restrictions may not
be recommended at the time of diagnosis but are
likely to be recommended as the disease progresses.
OSHA believes that cancer, chronic irreversible dis-
eases, fractured or cracked bones, and punctured
eardrums are generally considered significant
injuries and illnesses, and must be recorded at the
initial diagnosis even if medical treatment or work
restrictions are not recommended, or are postponed,
in a particular case.

PREAMBLE DISCUSSION: Section 1904.7

(66 FR 5968-5998, Jan. 19, 2001)

The following are selected excerpts from the preamble to the Occupational Injury and Iliness Recording and
Reporting Requirements, the Recordkeeping rule (66 FR 5916, 29 CFR Parts 1904 and 1952). These excerpts
represent some of the key discussions related to the final rule (66 FR 6122, 29 CFR Parts 1904 and 1952).

Section 1904.7 General recording criteria.

Section 1904.7 contains the general recording criteria
for recording work-related injuries and illnesses. This
section describes the recording of cases that meet
one or more of the following six criteria: death, days
away from work, restricted work or transfer to anoth-
er job, medical treatment beyond first aid, loss of
consciousness, or diagnosis as a significant injury or
iliness by a physician or other licensed health care
professional.

Paragraph 1904.7(a)

Paragraph 1904.7(a) describes the basic requirement
for recording an injury or illness in the OSHA record-
keeping system. It states that employers must record
any work-related injury or illness that meets one or
more of the final rule’s general recording criteria.
There are six such criteria: death, days away from
work, days on restricted work or on job transfer,
medical treatment beyond first aid, loss of conscious-
ness, or diagnosis by a physician or other licensed
heath care professional as a significant injury or ill-
ness....

Paragraph 1904.7(b)

Paragraph 1904.7(b) tells employers how to record
cases meeting each of the six general recording crite-
ria and states how each case is to be entered on the

OSHA

OSHA 300 Log. Paragraph 1904.7(b)(1) provides a
simple decision table listing the six general recording
criteria and the paragraph number of each in the final
rule. It is included to aid employers and recordkeep-
ers in recording these cases.

1904.7(b)(2) Death

Paragraph 1904.7(b)(2) requires the employer to
record an injury or illness that results in death by
entering a check mark on the OSHA 300 Log in the
space for fatal cases. This paragraph also directs
employers to report work-related fatalities to OSHA
within 8 hours and cross references the fatality and
catastrophe reporting requirements in Section
1904.39 of the final rule, Reporting fatalities and mul-
tiple hospitalizations to OSHA....

Paragraph 1904.7(b)(3) Days Away From Work
Paragraph 1904.7(b)(3) contains the requirements for
recording work-related injuries and illnesses that
result in days away from work and for counting the
total number of days away associated with a given
case. Paragraph 1904.7(b)(3) requires the employer to
record an injury or illness that involves one or more
days away from work by placing a check mark on the
OSHA 300 Log in the space reserved for day(s) away
cases and entering the number of calendar days
away from work in the column reserved for that pur-
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pose. This paragraph also states that, if the employee
is away from work for an extended time, the employ-
er must update the day count when the actual num-
ber of days away becomes known....

Paragraphs 1904.7(b)(3)(i) through (vi) implement
the basic requirements. Paragraph 1904.7(b)(3)(i)
states that the employer is not to count the day of
the injury or illness as a day away, but is to begin
counting days away on the following day. Thus, even
though an injury or iliness may result in some loss of
time on the day of the injurious event or exposure
because, for example, the employee seeks treatment
or is sent home, the case is not considered a days-
away-from-work case unless the employee does not
work on at least one subsequent day because of the
injury or illness. The employer is to begin counting
days away on the day following the injury or onset of
illness....

Paragraphs 1904.7(b)(3)(ii) and (iii) direct employ-
ers how to record days-away cases when a physician
or other licensed health care professional (HCP) rec-
ommends that the injured or ill worker stay at home
or that he or she return to work but the employee
chooses not to do so. As these paragraphs make
clear, OSHA requires employers to follow the physi-
cian’s or HCP’s recommendation when recording the
case. Further, whether the employee works or not is
in the control of the employer, not the employee.
That is, if an HCP recommends that the employee
remain away from work for one or more days, the
employer is required to record the injury or illness as
a case involving days away from work and to keep
track of the days; the employee’s wishes in this case
are not relevant, since it is the employer who con-
trols the conditions of work. Similarly, if the HCP tells
the employee that he or she can return to work, the
employer is required by the rule to stop counting the
days away from work, even if the employee chooses
not to return to work. OSHA is aware that there may
be situations where the employer obtains an opinion
from a physician or other health care professional
and a subsequent HCP’s opinion differs from the first.
(The subsequent opinion could be that of an HCP
retained by the employer or the employee.) In this
case, the employer is the ultimate recordkeeping
decision-maker and must resolve the differences in
opinion; he or she may turn to a third HCP for this
purpose, or may make the recordability decision him-
self or herself.

Paragraph 1904.7(b)(3)(iv) specifies how the
employer is to account for weekends, holidays, and
other days during which the employee was unable to
work because of a work-related injury or illness dur-
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ing a period in which the employee was not sched-
uled to work. The rule requires the employer to count
the number of calendar days the employee was
unable to work because of the work-related injury or
iliness, regardless of whether or not the employee
would have been scheduled to work on those calen-
dar days....

Paragraph 1904.7(b)(3)(v) tells the employer how
to count days away for a case where the employee is
injured or becomes ill on the last day of work before
some scheduled time off, such as on the Friday
before the weekend or the day before a scheduled
vacation, and returns to work on the next day that he
or she was scheduled to work. In this situation, the
employer must decide if the worker would have been
able to work on the days when he or she was not at
work. In other words, the employer is not required to
count as days away any of the days on which the
employee would have been able to work but did not
because the facility was closed, the employee was
not scheduled to work, or for other reasons unrelated
to the injury or illness. However, if the employer
determines that the employee’s injury or illness
would have kept the employee from being able to
work for part or all of time the employee was away,
those days must be counted toward the days away
total.

Paragraph 1904.7(b)(3)(vi) allows the employer to
stop counting the days away from work when the
injury or iliness has resulted in 180 calendar days
away from work. When the injury or illness results in
an absence of more than 180 days, the employer
may enter 180 (or 180+) on the Log....

Paragraph 1904.7(b)(3)(vii) specifies that employ-
ers whose employees are away from work because
of a work-related injury or illness and who then
decide to leave the company’s employ or to retire
must determine whether the employee is leaving or
retiring because of the injury or illness and record
the case accordingly. If the employee’s decision to
leave or retire is a result of the injury or illness, this
paragraph requires the employer to estimate and
record the number of calendar days away or on
restricted work/job transfer the worker would have
experienced if he or she had remained on the
employer’s payroll. This provision also states that, if
the employee’s decision was unrelated to the injury
or illness, the employer is not required to continue to
count and record days away or on restricted work/job
transfer.

Paragraph 1904.7(b)(3)(viii) directs employers how
to handle a case that carries over from one year to
the next. Some cases occur in one calendar year and
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then result in days away from work in the next year.
For example, a worker may be injured on December
20th and be away from work until January 10th. The
final rule directs the employer only to record this
type of case once, in the year that it occurred. If the
employee is still away from work when the annual
summary is prepared (before February 1), the
employer must either count the number of days the
employee was away or estimate the total days away
that are expected to occur, use this estimate to calcu-
late the total days away during the year for the annu-
al summary, and then update the Log entry later
when the actual number of days is known or the case
reaches the 180-day cap allowed in Section
1904.7(b)(3)(V)....

...OSHA has decided to require employers to
count calendar days, both for the totals for days
away from work and the count of restricted work-
days....

Changing to a calendar day counting system will
also make it easier to count days away or restricted
for part-time workers, because the difficulties of
counting scheduled time off for part-time workers
will be eliminated. This will, in turn, mean that the
data for part-time workers will be comparable to that
for full-time workers, i.e., days away will be compara-
ble for both kinds of workers, because scheduled
time will not bias the counting method. Calendar day
counts will also be a better measure of severity,
because they will be based on the length of disability
instead of being dependent on the individual
employee’s work schedule. This policy will thus cre-
ate more complete and consistent data and help to
realize one of the major goals of this rulemaking: to
improve the quality of the injury and illness data.

OSHA recognizes that moving to calendar day
counts will have two effects on the data. First, it will
be difficult to compare injury and iliness data gath-
ered under the former rule with data collected under
the new rule. This is true for day counts as well as
the overall number and rate of occupational injuries
and illnesses. Second, it will be more difficult for
employers to estimate the economic impacts of lost
time. Calendar day counts will have to be adjusted to
accommodate for days away from work that the
employee would not have worked even if he or she
was not injured or ill. This does not mean that calen-
dar day counts are not appropriate in these situa-
tions, but it does mean that their use is more compli-
cated in such cases. Those employers who wish to
continue to collect additional data, including sched-

the OSHA injury and illness Log.

Thus, on balance, OSHA believes that any prob-
lems introduced by moving to a calendar-day system
will be more than offset by the improvements in the
data from one case to the next and from one
employer to another, and by the resulting improve-
ments in year-to-year analysis made possible by this
change in the future, i.e., by the improved consisten-
cy and quality of the data.

The more difficult problem raised by the shift to
calendar days occurs in the case of the injury or ill-
ness that results on the day just before a weekend or
some other prescheduled time off. Where the worker
continues to be off work for the entire time because
of the injury or illness, these days are clearly appro-
priately included in the day count. As previously dis-
cussed, if a physician or other licensed health care
professional issues a medical release at some point
when the employee is off work, the employer may
stop counting days at that point in the prescheduled
absence. Similarly, if the HCP tells the injured or ill
worker not to work over the scheduled time off, the
injury was severe enough to require days away and
these must all be counted. In the event that the work-
er was injured or became ill on the last day before
the weekend or other scheduled time off and returns
on the scheduled return date, the employer must
make a reasonable effort to determine whether or
not the employee would have been able to work on
any or all of those days, and must count the days
and enter them on the Log based on that determina-
tion. In this situation, the employer need not count
days on which the employee would have been able
to work, but did not, because the facility was closed,
or the employee was not scheduled to work, or for
other reasons unrelated to the injury or illness....

Capping the Count of Lost Workdays

...After a review of the evidence submitted to the
record, OSHA has decided to include in the final rule
a provision that allows the employer to stop counting
days away from work or restricted workdays when
the case has reached 180 days....

Selection of the Day Count Cap
...After careful consideration, OSHA has decided to
cap the day counts at 180 days and to express the
count as days rather than months....

OSHA has decided to cap the counts at 180 days
to eliminate any effect such capping might have on
the median days away from work data reported by

uled workdays lost, may continue to do so. However, BLS....
employers must count and record calendar days for
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Counting Lost Workdays When Employees Are No
Longer Employed by the Company

...The final rule, at paragraph 1904.7(b)(3)(vii), per-
mits employers to stop counting days away if an
injured or ill employee leaves employment with the
company for a reason unrelated to the injury or ill-
ness. Examples of such situations include retirement,
closing of the business, or the employee’s decision to
move to a new job.

Paragraph 1904.7(b)(3)(vii) also requires employ-
ers whose employees have left the company because
of the injury or illness to make an estimate of the
total days that the injured or ill employee would have
taken off work to recuperate. The provisions in para-
graph 1904.7(b)(3)(vii) also apply to the counting of
restricted or transferred days . . . .

OSHA's reasoning is that day counts continue to
be relevant indicators of severity in cases where the
employee was forced to leave work because of the
injury or illness.

Handling Cases That Cross Over From One Year to
the Next

...If the case extends beyond the time when the
employer summarizes the records following the end
of the year as required by Section 1904.32, the
employer is required by paragraph 1904.7(b)(3)(viii)
to update the records when the final day count is
known. In other words, the case is entered only in
the year in which it occurs, but the original Log entry
must subsequently be updated if the day count
extends into the following year....

...The final rule also requires the employer to
summarize and post the records by February 1 of the
year following the reference year....

...[T]he final rule requires the employer to update
the Log when the final day count is known (or
exceeds 180 days), but to record the injury or illness
case only once....

Paragraph 1904.7(b)(4) Restricted Work or Transfer to
Another Job

Another class of work-related injuries and illnesses
that Section 8(c) of the Act identifies as non-minor
and thus recordable includes any case that results in
restriction of work or motion...or transfer to another
job. Congress clearly identified restricted work activi-
ty and job transfer as indicators of injury and illness
severity....

Final Rule’s Restricted Work and Job Transfer
Provisions, and OSHA's Reasons for Adopting Them
Paragraph 1904.7(b)(4) contains the restricted work

and job transfer provisions of the final rule....

The final rule’s requirements in paragraph

1904.10(b)(4) of the final rule state:

(4) How do | record a work-related injury or illness
that involves restricted work or job transfer?

When an injury or illness involves restricted work
or job transfer but does not involve death or days
away from work, you must record the injury or ill-
ness on the OSHA 300 Log by placing a check mark
in the space for job transfer or restricted work and
entering the number of restricted or transferred days
in the restricted work column.

(i) How do | decide if the injury or illness resulted
in restricted work?

Restricted work occurs when, as the result of a
work-related injury or illness:

(A) You keep the employee from performing one or

more of the routine functions of his or her job, or

from working the full workday that he or she
would otherwise have been scheduled to work; or

(B) A physician or other licensed health care pro-

fessional recommends that the employee not per-

form one or more of the routine functions of his or
her job, or not work the full workday that he or she
would otherwise have been scheduled to work.

(ii) What is meant by ““routine functions™?

For recordkeeping purposes, an employee’s rou-
tine functions are those work activities the employee
regularly performs at least once per week.

(iii) Do | have to record restricted work or job
transfer if it applies only to the day on which the
injury occurred or the illness began?

No. You do not have to record restricted work or
job transfers if you, or the physician or other
licensed health care professional, impose the restric-
tion or transfer only for the day on which the injury
occurred or the illness began.

(iv) If you or a physician or other licensed health
care professional recommends a work restriction, is
the injury or illness automatically recordable as a
“restricted work™ case?

No. A recommended work restriction is recordable
only if it affects one or more of the employee’s rou-
tine job functions. To determine whether this is the
case, you must evaluate the restriction in light of the
routine functions of the injured or ill employee’s job.
If the restriction from you or the physician or other
licensed health care professional keeps the employ-
ee from performing one or more of his or her routine
job functions, or from working the full workday the
injured or ill employee would otherwise have
worked, the employee’s work has been restricted and
you must record the case.

(v) How do | record a case where the worker works
only for a partial work shift because of a work-related
injury or illness?
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A partial day of work is recorded as a day of job
transfer or restriction for recordkeeping purposes,
except for the day on which the injury occurred or
the iliness began.

(vi)If the injured or ill worker produces fewer
goods or services than he or she would have pro-
duced prior to the injury or iliness but otherwise per-
forms all of the activities of his or her work, is the
case considered a restricted work case?

No. The case is considered restricted work only if
the worker does not perform all of the routine func-
tions of his or her job or does not work the full shift
that he or she would otherwise have worked.

(vii) How do | handle vague restrictions from a
physician or other licensed health care professional,
such as that the employee engage only in “light
duty” or “take it easy for a week’?

If you are not clear about a physician or other
licensed health care professional’s recommenda-
tion, you may ask that person whether the
employee can perform all of his or her routine job
functions and work all of his or her normally
assigned work shift. If the answer to both of these
questions is “Yes;” then the case does not involve
a work restriction and does not have to be record-
ed as such. If the answer to one or both of these
questions is “No;’ the case involves restricted work
and must be recorded as a restricted work case. If
you are unable to obtain this additional informa-
tion from the physician or other licensed health
care professional who recommended the restric-
tion, record the injury or illness as a case involving
job transfer or restricted work.

(viii) What do | do if a physician or other

licensed health care professional recommends a

job restriction meeting OSHA's definition but the

employee does all of his or her routine job func-
tions anyway?

You must record the injury or iliness on the

OSHA 300 Log as a restricted work case. If a

physician or other licensed health care profes-

sional recommends a job restriction, you should
ensure that the employee complies with that
restriction. If you receive recommendations
from two or more physicians or other licensed
health care providers, you may make a decision
as to which recommendation is the most
authoritative, and record the case based upon
that recommendation.

...The final rule’s concept of restricted work is
based both on the type of work activities the injured
or ill worker is able to perform and the length of time
the employee is able to perform these activities. The
term “routine functions of the job” in paragraphs

OSHA

1904.7(b)(4)(i) and (b)(4)(ii) clarifies that OSHA consid-
ers an employee who is unable, because of a work-
related injury or illness, to perform the job activities
he or she usually performs to be restricted in the
work he or she may perform....

...OSHA agrees that it makes little sense to consid-
er an employee who is prevented by an injury or ill-
ness from performing a particular job function he or
she never or rarely performed to be restricted....

For example, OSHA finds that, for the purposes of
recordkeeping, an activity that is performed only
once per month is not performed “regularly.”

...In the final rule, OSHA has decided that defining
restricted work as work that an employee would reg-
ularly have performed at least once per week is
appropriate, i.e., OSHA believes that the range of
activities captured by this interval of time will gener-
ally reflect the range of an employee’s usual work
activities. Activities performed less frequently than
once per week reflect more uncommon work activi-
ties that are not considered routine duties for the
purposes of this rule. However, the final rule does
not rely on the duties the employee actually per-
formed during the week when he or she was injured
or became ill. Thus, even if an employee did not per-
form the activity within the last week, but usually
performs the activity once a week, the activity will be
included....

The final rule’s restricted work provisions also
clarify that work restriction must be imposed by the
employer or be recommended by a health care pro-
fessional before the case is recordable. Only the
employer has the ultimate authority to restrict an
employee’s work, so the definition is clear that,
although a health care professional may recommend
the restriction, the employer makes the final determi-
nation of whether or not the health care profession-
al’s recommended restriction involves the employee’s
routine functions. Restricted work assignments may
involve several steps: an HCP’s recommendation, or
employer’s determination to restrict the employee’s
work, the employer’s analysis of jobs to determine
whether a suitable job is available, and assignment
of the employee to that job. All such restricted work
cases are recordable, even if the health care profes-
sional allows some discretion in defining the type or
duration of the restriction....

...[T]he Congress has directed that the recordkeep-
ing system capture data on non-minor work-related
injuries and illnesses and specifically on restricted
work cases, both so that the national statistics on
such injuries and illnesses will be complete and so
that links between the causes and contributing fac-
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tors to such injuries and illnesses will be identified
(29 U.S.C. 651(b)). Days away and restricted work/job
transfer cases together constitute two of the most
important kind s of job-related injuries and illnesses,
and it would be inappropriate not to record these
serious cases....

Under the final rule, employers are not required
to record a case as a restricted work case if the
restriction is imposed on the employee only for the
day of the injury or onset of illness....

...OSHA has made this change to bring the record-
ing of restricted work cases into line with that for
days away cases: under the final rule, employers are
not required to record as days away or restricted
work cases those injuries and illnesses that result in
time away or time on restriction or job transfer last-
ing only for the day of injury of illness onset....

...Under the final rule (see section 1904.9), man-
dated removals made in accordance with an OSHA
health standard must be recorded either as days
away from work or as days of restricted work activity,
depending on the specific action an employer takes.
Since these actions are mandated, no disincentive to
record is created by this recordkeeping rule....

...Transfers or restrictions taken before the
employee has experienced an injury or illness do not
meet the first recording requirement of the record-
keeping rule, i.e., that a work-related injury or illness
must have occurred for recording to be considered at
all. A truly preventive medical treatment, for exam-
ple, would be a tetanus vaccination administered
routinely to an outdoor worker. However, transfers or
restrictions whose purpose is to allow an employee
to recover from an injury or illness as well as to keep
the injury or iliness from becoming worse are record-
able because they involve restriction or work transfer
caused by the injury or illness. All restricted work
cases and job transfer cases that result from an
injury or illness that is work-related are recordable on
the employer’s Log.

As the regulatory text for paragraph (b)(4) makes
clear, the final rule’s requirements for the recording
of restricted work cases are similar in many ways to
those pertaining to restricted work under the former
rule. First, like the former rule, the final rule only
requires employers to record as restricted work cases
those cases in which restrictions are imposed or rec-
ommended as a result of a work-related injury or ill-
ness. A work restriction that is made for another rea-
son, such as to meet reduced production demands, is
not a recordable restricted work case. For example,
an employer might “restrict” employees from enter-
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ing the area in which a toxic chemical spill has
occurred or make an accommodation for an employ-
ee who is disabled as a result of a non-work-related
injury or illness. These cases would not be recordable
as restricted work cases because they are not associ-
ated with a work-related injury or iliness. However, if
an employee has a work-related injury or illness, and
that employee’s work is restricted by the employer to
prevent exacerbation of, or to allow recuperation
from, that injury or illness, the case is recordable as a
restricted work case because the restriction was
necessitated by the work-related injury or illness. In
some cases, there may be more than one reason for
imposing or recommending a work restriction, e.g.,
to prevent an injury or illness from becoming worse
or to prevent entry into a contaminated area. In such
cases, if the employee’s work-related illness or injury
played any role in the restriction, OSHA considers
the case to be a restricted work case.

Second, for the definition of restricted work to
apply, the work restriction must be decided on by the
employer, based on his or her best judgment or on
the recommendation of a physician or other licensed
health care professional. If a work restriction is not
followed or implemented by the employee, the injury
or illness must nevertheless be recorded on the Log
as a restricted case....

Third, like the former rule, the final rule’s defini-
tion of restricted work relies on two components:
whether the employee is able to perform the duties
of his or her pre-injury job, and whether the employ-
ee is able to perform those duties for the same peri-
od of time as before.

The principal differences between the final and
former rules’ concept of restricted work cases are
these: (1) the final rule permits employers to cap the
total number of restricted work days for a particular
case at 180 days, while the former rule required all
restricted days for a given case to be recorded; (2)
the final rule does not require employers to count the
restriction of an employee’s duties on the day the
injury occurred or the illness began as restricted
work, providing that the day the incident occurred is
the only day on which work is restricted; and (3) the
final rule defines work as restricted if the injured or ill
employee is restricted from performing any job activ-
ity the employee would have regularly performed at
least once per week before the injury or illness, while
the former rule counted work as restricted if the
employee was restricted in performing any activity
he or she would have performed at least once per
year.
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In all other respects, the final rule continues to
treat restricted work and job transfer cases in the
same manner as they were treated under the former
rule, including the counting of restricted days.
Paragraph 1904.7(b)(4)(xi) requires the employer to
count restricted days using the same rules as those
for counting days away from work, using Section
1904.7(b)(3)(i) to (viii), with one exception. Like the
former rule, the final rule allows the employer to stop
counting restricted days if the employee’s job has
been permanently modified in a manner that elimi-
nates the routine functions the employee has been
restricted from performing. Examples of permanent
modifications would include reassigning an employ-
ee with a respiratory allergy to a job where such
allergens are not present, or adding a mechanical
assist to a job that formerly required manual lifting.
To make it clear that employers may stop counting
restricted days when a job has been permanently
changed, but not to eliminate the count of restricted
work altogether, the rule makes it clear that at least
one restricted workday must be counted, even if the
restriction is imposed immediately....

Paragraph 1904.7(b)(5) Medical Treatment Beyond
First Aid

...As a result of this final rule, OSHA will now apply
the same recordability criteria to both injuries and ill-
nesses (see the discussion of this issue in the Legal
Authority section of this preamble). The Agency
believes that doing so will simplify the decision-mak-
ing process that employers carry out when determin-
ing which work-related injuries and illnesses to
record and will also result in more complete data on
occupational illness, because employers will know
that they must record these cases when they result in
medical treatment beyond first aid, regardless of
whether or not a physician or other licensed health
care professional has made a diagnosis....

...Under the final rule, employers will be able to
rely on a single list of 14 first aid treatments. These
treatments will be considered first aid whether they
are provided by a lay person or a licensed health
care professional. However, the final rule includes the
following definition of medical treatment; “manage-
ment and care of a patient for the purpose of com-
bating disease or disorder;” this definition excludes
observation and counseling, diagnostic procedures,
and the listed first aid items....

...The following discussion describes the defini-
tions of first aid and medical treatment in the final
rule and explains the Agency’s reasons for including
each item on the first aid list.

OSHA

Final Rule

The final rule, at Section 1904.7(b)(5)(i), defines med-
ical treatment as the management and care of a
patient for the purpose of combating disease or dis-
order. For the purposes of Part 1904, medical treat-
ment does not include:

(A) Visits to a physician or other licensed health care
professional solely for observation or counseling;
(B) The conduct of diagnostic procedures, such as x-
rays and blood tests, including the administration of
prescription medications used solely for diagnostic
purposes (e.g., eye drops to dilate pupils); or
(C) “First aid” as defined in paragraph (b)(5)(ii) of this
section.

The final rule, at paragraph (b)(5)(ii), defines first
aid as follows:
(A) Using a nonprescription medication at nonpre-
scription strength (for medications available in both
prescription and non-prescription form, a recommen-
dation by a physician or other licensed health care
professional to use a non-prescription medication at
prescription strength is considered medical treat-
ment for recordkeeping purposes).
(B) Administering tetanus immunizations (other
immunizations, such as hepatitis B vaccine or rabies
vaccine, are considered medical treatment).
(C) Cleaning, flushing or soaking wounds on the sur-
face of the skin;
(D) Using wound coverings, such as bandages, Band-
Aids®, gauze pads, etc.; or using butterfly bandages
or Steri-Strips® (other wound closing devices, such
as sutures, staples, etc. are considered medical treat-
ment);
(E) Using hot or cold therapy;
(F) Using any non-rigid means of support, such as
elastic bandages, wraps, non-rigid back belts, etc.
(devices with rigid stays or other systems designed
to immobilize parts of the body are considered med-
ical treatment for recordkeeping purposes);
(G) Using temporary immobilization devices while
transporting an accident victim (e.g., splints, slings,
neck collars, back boards, etc.)
(H) Drilling of a fingernail or toenail to relieve pres-
sure, or draining fluid from a blister;
(I)Using eye patches;
(J) Removing foreign bodies from the eye using only
irrigation or a cotton swab;
(K) Removing splinters or foreign material from
areas other than the eye by irrigation, tweezers, cot-
ton swabs, or other simple means;
(L) Using finger guards;
(M) Using massages (physical therapy or chiropractic
treatment are considered medical treatment for
recordkeeping purposes);
(N) Drinking fluids for relief of heat stress.
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This list of first aid treatments is comprehensive,
i.e., any treatment not included on this list is not con-
sidered first aid for OSHA recordkeeping purposes.
OSHA considers the listed treatments to be first aid
regardless of the professional qualifications of the
person providing the treatment; even when these
treatments are provided by a physician, nurse, or
other health care professional, they are considered
first aid for recordkeeping purposes....

...The medical treatment definition in the final rule
is taken from Dorland’s lllustrated Medical Dictionary,
and is thus consistent with usage in the medical
community.

The three listed exclusions from the definition--vis-
its to a health care professional solely for observation
or counseling; diagnostic procedures, including pre-
scribing or administering of prescription medications
used solely for diagnostic purposes; and procedures
defined in the final rule as first aid--clarify the applica-
bility of the definition and are designed to help
employers in their determinations of recordability....

...Employers will thus be clear that any condition
that is treated, or that should have been treated, with
a treatment not on the first aid list is a recordable
injury or iliness for recordkeeping purposes....

In making its decisions about the items to be
included on the list of first aid treatments, OSHA
relied on its experience with the former rule, the
advice of the Agency’s occupational medicine and
occupational nursing staff, and a thorough review of
the record comments. In general, first aid treatment
can be distinguished from medical treatment as fol-
lows:

* First aid is usually administered after the injury or
iliness occurs and at the location (e.g., workplace)
where the injury or illness occurred.

« First aid generally consists of one-time or short-
term treatment.

« First aid treatments are usually simple and require
little or no technology.

* First aid can be administered by people with little
training (beyond first aid training) and even by the
injured or ill person.

* First aid is usually administered to keep the condi-
tion from worsening, while the injured or ill person is
awaiting medical treatment.

The final rule’s list of treatments considered first
aid is based on the record of the rulemaking, OSHA’s
experience in implementing the recordkeeping rule
since 1986, a review of the BLS Recordkeeping
Guidelines, letters of interpretation, and the profes-
sional judgment of the Agency’s occupational physi-
cians and nurses....
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OSHA agrees that counseling should not be con-
sidered medical treatment and has expressly exclud-
ed it from the definition of medical treatment. Coun-
seling is often provided to large groups of workers
who have been exposed to potentially traumatic
events. Counseling may be provided on a short-term
basis by either a licensed health care professional or
an unlicensed person with limited training. OSHA
believes that capturing cases where counseling was
the only treatment provided do not rise to the level of
recording; other counseling cases, where prescrip-
tion medications, days away from work, or restricted
work activity is involved, would be captured under
those criteria....

...OSHA believes that visits to a health care pro-
fessional for observation, testing, diagnosis, or to
evaluate diagnostic decisions should be excluded
from the definition of medical treatment in the final
rule. Visits to a hospital, clinic, emergency room,
physician’s office or other facility for the purpose of
seeking the advice of a health care professional do
not themselves constitute treatment. OSHA believes
that visits to a hospital for observation or counseling
are not, of and by themselves, medical treatment.
Accordingly, the final rule excludes these activities
from the definition of medical treatment....

OSHA disagrees...that the exclusion for diagnostic
procedures is overly vague. It is the experience of the
Agency that employers generally understand the dif-
ference between procedures used to combat an
injury or iliness and those used to diagnose or assess
an injury or illness. In the event that the employer
does not have this knowledge, he or she may contact
the health care professional to obtain help with this
decision. If the employerdoes not have this knowl-
edge, and elects not to contact the health care pro-
fessional, OSHA would expect the employer to refer
to the first aid list and, if the procedure is not on the
list, to presume that the procedure is medical treat-
ment and record the case....

OSHA agrees with those commenters who recom-
mended the exclusion of diagnostic procedures from
the definition of medical treatment. Diagnostic proce-
dures are used to determine whether or not an injury
or illness exists, and do not encompass therapeutic
treatment of the patient. OSHA has included such
procedures on the first aid list in the final rule with
two examples of diagnostic procedures to help
reduce confusion about the types of procedures that
are excluded....

In the final rule, OSHA has not included prescrip-
tion medications, whether given once or over a
longer period of time, in the list of first aid treat-
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ments. The Agency believes that the use of prescrip-
tion medications is not first aid because prescription
medications are powerful substances that can only
be prescribed by a licensed health care professional,
and for the majority of medications in the majority of
states, by a licensed physician. The availability of
these substances is carefully controlled and limited
because they must be prescribed and administered
by a highly trained and knowledgeable professional,
can have detrimental side effects, and should not be
self-administered.

Some commenters asked whether a case where a
prescription was written by a physician and given to
the injured or ill employee but was not actually filled
or taken would be recordable. In some instances the
employee, for religious or other reasons, refuses to
fill the prescription and take the medicine. In other
cases, the prescriptions are issued on a ‘““take-as-
needed” basis. In these cases, the health care profes-
sional gives the patient a prescription, often for pain
medication, and tells the patient to fill and take the
prescription if he or she needs pain relief. OSHA's
long-standing policy has been that if a prescription of
this type has been issued, medical treatment has
been provided and the case must therefore be
recorded....

OSHA has decided to retain its long-standing poli-
cy of requiring the recording of cases in which a
health care professional issues a prescription,
whether that prescription is filled or taken or not. The
patient’s acceptance or refusal of the treatment does
not alter the fact that, in the health care professional’s
judgment, the case warrants medical treatment....

The final rule does not consider the prescribing of
non-prescription medications, such as aspirin or over-
the-counter skin creams, as medical treatment.
However, if the drug is one that is available both in
prescription and nonprescription strengths, such as
ibuprofen, and is used or recommended for use by a
physician or other licensed health care professional
at prescription strength, the medical treatment criteri-
on is met and the case must be recorded. There is no
reason for one case to be recorded and another not
to be recorded simply because one physician issued
a prescription and another told the employee to use
the same medication at prescription strength but to
obtain it over the counter. Both cases received equal
treatment and should be recorded equally....

...The final rule simply lists non-prescription med-
ications, and expects non-prescription medications to
be included regardless of form. Therefore, non-pre-
scription medicines at non-prescription strength,
whether in ointment, cream, pill, liquid, spray, or any
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other form are considered first aid. OSHA has also
removed antiseptics from the description of non-pre-
scription medications. Following the same logic used
for ointments, there is no need to list the variety of
possible uses of non-prescription medications. Non-
prescription medicines are first aid regardless of the
way in which they are used....

...[T]he Agency has decided to remove the use of
oxygen from the first aid list and to consider any use
of oxygen medical treatment. Oxygen administration
is a treatment that can only be provided by trained
medical personnel, uses relatively complex technolo-
gy, and is used to treat serious injuries and illnesses.
The use of any artificial respiration technology, such
as Intermittent Positive Pressure Breathing (IPPB),
would also clearly be considered medical treatment
under the final rule....

In the final rule, tetanus immunizations are includ-
ed as item B on the first aid list. These immunizations
are often administered to a worker routinely to main-
tain the required level of immunity to the tetanus
bacillus. These immunizations are thus based not on
the severity of the injury but on the length of time
since the worker has last been immunized.

The issue of whether or not immunizations and
inoculations are first aid or medical treatment is irrel-
evant for recordkeeping purposes unless a work-
related injury or illness has occurred. Immunizations
and inoculations that are provided for public health
or other purposes, where there is no work-related
injury or illness, are not first aid or medical treat-
ment, and do not in themselves make the case
recordable. However, when inoculations such as
gamma globulin, rabies, etc. are given to treat a spe-
cific injury or illness, or in response to workplace
exposure, medical treatment has been rendered and
the case must be recorded. The following example
illustrates the distinction OSHA is making about inoc-
ulations and immunizations: if a health care worker is
given a hepatitis B shot when he or she is first hired,
the action is considered first aid and the case would
not be recordable; on the other hand, if the same
health care worker has been occupationally exposed
to a splash of potentially contaminated blood and a
hepatitis B shot is administered as prophylaxis, the
shot constitutes medical treatment and the case is
recordable....

OSHA believes that cleaning, flushing or soaking
of wounds on the skin surface is the initial emer-
gency treatment for almost all surface wounds and
that these procedures do not rise to the level of med-
ical treatment. This relatively simple type of treat-
ment does not require technology, training, or even a
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visit to a health care professional. More serious
wounds will be captured as recordable cases
because they will meet other recording criteria, such
as prescription medications, sutures, restricted work,
or days away from work. Therefore, OSHA has
included cleaning, flushing or soaking of wounds on
the skin surface as an item on the first aid list. As
stated previously, OSHA does not believe that multi-
ple applications of first aid should constitute medical
treatment; it is the nature of the treatment, not how
many times it is applied, that determines whether it
is first aid or medical treatment....

OSHA agrees with the commenters who suggest-
ed that [wound coverings] be considered first aid
treatment. They are included in item D of the first aid
list. Steri strips and butterfly bandages are relatively
simple and require little or no training to apply, and
thus are appropriately considered first aid....

...OSHA has also decided not to provide exclu-
sions for first aid items based on their purpose or
intent. If the medical professional decides stitches or
sutures are necessary and proper for the given injury,
they are medical treatment.

Because OSHA has decided not to include a list of
medical treatments in the final rule, there is no need
to articulate that the use of other wound closing
devices, such as surgical staples, tapes, glues or
other means are medical treatment. Because they are
not included on the first aid list, they are by definition
medical treatment....

In the final rule, OSHA has included hot and cold
treatment as first aid treatment, regardless of the
number of times it is applied, where it is applied, or
the injury or illness to which it is applied....

It is OSHA's judgment that hot and cold treatment
is simple to apply, does not require special training,
and is rarely used as the only treatment for any sig-
nificant injury or illness. If the worker has sustained a
significant injury or illness, the case almost always
involves some other form of medical treatment (such
as prescription drugs, physical therapy, or chiroprac-
tic treatment); restricted work; or days away from
work. Therefore, there is no need to consider hot and
cold therapy to be medical treatment, in and of itself.
Considering hot and cold therapy to be first aid also
clarifies and simplifies the rule, because it means that
employers will not need to consider whether to
record when an employee uses hot or cold therapy
without the direction or guidance of a physician or
other licensed health care professional....

OSHA has included two items related to orthope-
dic devices in the final definition of first aid. Item F
includes “[u]sing any non-rigid means of support,
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such as elastic bandages, wraps, non-rigid back belts,
etc. (devices with rigid stays or other systems
designed to immobilize parts of the body are consid-
ered medical treatment for recordkeeping purposes).”
OSHA has included more examples of the devices
(wraps and non-rigid back belts) to help make the
definition clearer. However, OSHA believes that the
use of orthopedic devices such as splints or casts
should be considered medical treatment and not first
aid. They are typically prescribed by licensed health
care professionals for long term use, are typically
used for serious injuries and ilinesses, and are
beyond the everyday definition of first aid....

However, OSHA agrees with those commenters
who stated that the use of these devices during an
emergency to stabilize an accident victim during
transport to a medical facility is not medical treat-
ment. In this specific situation, a splint or other
device is used as temporary first aid treatment, may
be applied by non-licensed personnel using common
materials at hand, and often does not reflect the
severity of the injury. OSHA has included this item as
G on the first aid list: “[u]sing temporary immobiliza-
tion devices while transporting an accident victim
(e.g., splints, slings, neck collars, etc.).” ...

...[Drilling of a fingernail or toenail to relieve pres-
sure, or draining fluid from a blister.] OSHA has
decided to retain this item on the first aid list and to
add the lancing of blisters as well. These are both
one time treatments provided to relieve minor sore-
ness caused by the pressure beneath the nail or in
the blister. These are relatively minor procedures that
are often performed by licensed personnel but may
also be performed by the injured worker. More seri-
ous injuries of this type will continue to be captured
if they meet one or more of the other recording crite-
ria. OSHA has specifically mentioned finger nails and
toenails to provide clarity. These treatments are now
included as item H on the first aid list....

...In the final rule, OSHA has included the use of
eye patches as first aid in item | of the first aid list.
Eye patches can be purchased without a prescription,
and are used for both serious and non-serious
injuries and illnesses....

In the final rule, OSHA has included as item J
“Removing foreign bodies from the eye using only
irrigation or a cotton swab.” OSHA believes that it is
often difficult for the health care professional to
determine if the object is embedded or adhered to
the eye, and has not included this suggested lan-
guage in the final rule. In all probability, if the object
is embedded or adhered, it will not be removed sim-
ply with irrigation or a cotton swab, and the case will
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be recorded because it will require additional treat-
ment.

OSHA believes that it is appropriate to exclude
those cases from the Log that involve a foreign body
in the eye of a worker that can be removed from the
eye merely by rinsing it with water (irrigation) or
touching it with a cotton swab. These cases represent
minor injuries that do not rise to the level requiring
recording. More significant eye injuries will be cap-
tured by the records because they involve medical
treatment, result in work restrictions, or cause days
away from work....

In the final rule, OSHA has decided to retain item
13 essentially as proposed, and this first aid treat-
ment appears as item K on the first aid list. The inclu-
sion of the phrase “other simple means” will provide
some flexibility and permit simple means other than
those listed to be considered first aid. Cases involv-
ing more complicated removal procedures will be
captured on the Log because they will require med-
ical treatment such as prescription drugs or stitches
or will involve restricted work or days away from
work. OSHA believes that cases involving the exci-
sion of the outer layer of skin are not appropriately
considered first aid . . .; excision of tissue requires
training and the use of surgical instruments.

Additions to the First Aid List Suggested by
Commenters

In addition to comments about the first aid items
OSHA proposed to consider first aid, a number of
commenters asked for additional clarifications or rec-
ommended additions to the first aid list. The items
suggested included exercise, chiropractic treatment,
massage, debridement, poison ivy, bee stings, heat
disorders, and burns.

Exercise: ...[E]xercises that amount to self-admin-
istered physical therapy, and are normally recom-
mended by a health care professional who trains the
worker in the proper frequency, duration and intensi-
ty of the exercise. Physical therapy treatments are
normally provided over an extended time as therapy
for a serious injury or iliness, and OSHA believes that
such treatments are beyond first aid and that cases
requiring them involve medical treatment.

Chiropractic treatment: ...OSHA does not distin-
guish, for recordkeeping purposes, between first aid
and medical treatment cases on the basis of number
of treatments administered. OSHA also does not dis-
tinguish between various kinds of health care profes-
sionals, assuming they are operating within their
scope of practice. If a chiropractor provides observa-
tion, counseling, diagnostic procedures, or first aid
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procedures for a work-related injury or illness, the
case would not be recordable. On the other hand, if a
chiropractor provides medical treatment or pre-
scribes work restrictions, the case would be record-
able.

Massage therapy: ... OSHA believes that mas-
sages are appropriately considered first aid and has
included them as item M in the final rule’s first aid
list. However, physical therapy or chiropractic manip-
ulation are treatments used for more serious injuries,
and are provided by licensed personnel with
advanced training and therefore rise to the level of
medical treatment beyond first aid.

Debridement: ...Debridement is the surgical exci-
sion, or cutting away, of dead or contaminated tissue
from a wound....

OSHA has decided not to include debridement as
a first aid treatment. This procedure must be per-
formed by a highly trained professional using surgi-
cal instruments. Debridement is also usually per-
formed in conjunction with other forms of medical
treatment, such as sutures, prescription drugs, etc.

Intravenous (IV) administration of glucose and
saline: ...In the final rule ...OSHA has decided not to
include the IV administration of fluids on the first aid
list because these treatments are used for serious
medical events, such as post-shock, dehydration or
heat stroke. The administration of IVs is an advanced
procedure that can only be administered by a person
with advanced medical training, and is usually per-
formed under the supervision of a physician.

[A commenter] also recommended three addi-
tions to the first aid list: UV treatment of blisters,
rashes and dermatitis; acupuncture, when adminis-
tered by a licensed health care professional; and elec-
tronic stimulation. After careful consideration, OSHA
has decided not to include these treatments as first
aid. Each of these treatments must be provided by a
person with specialized training, and is usually
administered only after recommendation by a physi-
cian or other licensed health care professional.

Several commenters asked that treatments for
two specific types of disorders be added to the list:
heat disorders and burns. OSHA has not added these
types of conditions to the first aid list because the list
includes treatments rather than conditions. However,
OSHA has added fluids given by mouth for the relief
of heat disorders to the list, in response to comments
received....

In the final rule, OSHA agrees ... that drinking flu-
ids for the relief of heat disorders is a first aid rather
than medical treatment and item N on the final first
aid list is “drinking fluids for relief of heat stress.”
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However, as discussed above, OSHA believes that
more extensive treatment, including the administra-
tion of fluids by intravenous injections (IV), are med-
ical treatment, and more serious cases of heat disor-
ders involving them must be entered into the
records. In addition, any diagnosis by a physician or
other licensed health care professional of heat syn-
cope (fainting due to heat) is recordable under para-
graph 1904.7(b)(6), Loss of Consciousness.

Burns: ...[B]lurns will be treated just as other types
of injury are, i.e., minor burn injuries will not be
recordable, while more serious burns will be record-
ed because they will involve medical treatment. For
example, a small second degree burn to the forearm
that is treated with nothing more than a bandage is
not recordable. A larger or more severe second
degree burn that is treated with prescription creams
or antibiotics, or results in restricted work, job trans-
fer, or days away from work is recordable. The vast
majority of first degree burns and minor second
degree burns will not be recorded because they wiill
not meet the recording criteria, including medical
treatment. However, more serious first and second
degree burns that receive medical treatment will be
recorded, and third degree burns should always be
recorded because they require medical treatment....

OSHA agrees...that certain treatments and inter-
ventions require the professional judgment of a
health care professional. The Agency believes that
these matters are best left to state agencies and
licensing boards, and the final rule’s definition of
health care professional (see Subpart G) makes this
clear....

OSHA's reporting requirements do not in any way
interfere with or have any impact on state workers
compensation reporting requirements. Employers
are required to record certain injuries and illnesses
under the OSHA recordkeeping regulation and to
observe certain other requirements under workers’
compensation law. The two laws have separate func-
tions: workers’ compensation is designed to com-
pensate injured or ill workers, while the OSH Act is
designed to prevent injuries and illnesses and to cre-
ate a body of information to improve understanding
of their causes. Thus, certain injuries and illnesses
may be reportable under state workers’ compensa-
tion law but not under the OSHA recordkeeping rule,
and certain injuries and illnesses may be reportable
under the OSHA rule but not under one or more
workers’ compensation statutes....

In response, OSHA notes that the list is part of a
definition that sets mandatory recording and report-
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ing requirements and is a part of the regulation itself.
Including the first aid list as a non-mandatory appen-
dix would provide additional flexibility for future
updates, but doing so would not meet the purposes
for which the list is intended. The list is mandatory,
and making it non-mandatory would only introduce
additional confusion about what is or is not to be
entered into the records....

Paragraph 1904.7(b)(6) Loss of Consciousnhess

The final rule, like the former rule, requires the
employer to record any work-related injury or illness
resulting in a loss of consciousness. The recording of
occupational injuries and illnesses resulting in loss of
consciousness is clearly required by Sections 8(c)
and 24 of the OSH Act. The new rule differs from the
former rule only in clearly applying the loss of con-
sciousness criterion to illnesses as well as injuries.
Since the former rule required the recording of all ill-
nesses, illnesses involving loss of consciousness
were recordable, and thus OSHA expects that this
clarification will not change recording practices.
Thus, any time a worker becomes unconscious as a
result of a workplace exposure to chemicals, heat, an
oxygen deficient environment, a blow to the head, or
some other workplace hazard that causes loss of con-
sciousness, the employer must record the case....

OSHA agrees ...that, in order to be a recordable
event, a loss of consciousness must be the result of a
workplace event or exposure. Loss of consciousness
is no different, in this respect, from any other injury
or illness. The exceptions to the presumption of
work-relationship at Section 1904.5(b)(2)(ii) allow the
employer to exclude cases that “involve signs or
symptoms that surface at work but result solely from
a non-work-related event or exposure that occurs
outside the work environment.” This exception allows
the employer to exclude cases where a loss of con-
sciousness is due solely to a personal health condi-
tion, such as epilepsy, diabetes, or narcolepsy....

The final rule does not contain an exception for
loss of consciousness associated with phobias or
first aid treatment. OSHA notes, however, that the
exception at paragraph 1904.5(b)(2)(iii) allows the
employer to rebut the presumption of work relation-
ship if “the injury or illness results solely from volun-
tary participation in a wellness program or in a med-
ical, fitness, or recreational activity such as blood
donation, physical, flu shot, exercise class, racquet-
ball, or baseball.” This exception would eliminate the
recording of fainting episodes involving voluntary
vaccination programs, blood donations and the like.
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However, episodes of fainting from mandatory med-
ical procedures such as blood tests mandated by
OSHA standards, mandatory physicals, and so on
would be considered work-related events, and would
be recordable on the Log if they meet one or more of
the recording criteria. Similarly, a fainting episode
involving a phobia stemming from an event or expo-
sure in the work environment would be recordable....

...In this final rule, OSHA has not included a sepa-
rate definition for the term “loss of consciousness.”
However, the language of paragraph 1904.7(b)(6) has
been carefully crafted to address two issues. First,
the paragraph refers to a worker becoming “uncon-
scious;” which means a complete loss of conscious-
ness and not a sense of disorientation, “feeling
woozy;” or a other diminished level of awareness.
Second, the final rule makes it clear that loss of con-
sciousness does not depend on the amount of time
the employee is unconscious. If the employee is ren-
dered unconscious for any length of time, no matter
how brief, the case must be recorded on the OSHA
300 Log.

Paragraph 1904.7(b)(7) Recording Significant Work-
Related Injuries and llinesses Diagnosed by a
Physician or Other Licensed Health Care Professional
Paragraph 1904.7(b)(7) of this final rule requires the
recording of any significant work-related injury or ill-
ness diagnosed by a physician or other licensed
health care professional. Paragraph 1904.7(b)(7) clari-
fies which significant, diagnosed work-related injuries
and illnesses OSHA requires the employer to record
in those rare cases where a significant work-related
injury or iliness has not triggered recording under
one or more of the general recording criteria, i.e, has
not resulted in death, loss of consciousness, medical
treatment beyond first aid, restricted work or job
transfer, or days away from work. Based on the
Agency’s prior recordkeeping experience, OSHA
believes that the great majority of significant occupa-
tional injuries and illnesses will be captured by one
or more of the other general recording criteria in
Section 1904.7. However, OSHA has found that there
is a limited class of significant work-related injuries
and illnesses that may not be captured under the
other Section 1904.7 criteria. Therefore, the final rule
stipulates at paragraph 1904.7(b)(7) that any signifi-
cant work-related occupational injury or illness that is
not captured by any of the general recording criteria
but is diagnosed by a physician or other licensed
health care professional be recorded in the employ-
er’s records.

Under the final rule, an injury or illness case is
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considered significant if it is a work-related case
involving occupational cancer (e.g., mesothelioma),
chronic irreversible disease (e.g., chronic beryllium
disease), a fractured or cracked bone (e.g., broken
arm, cracked rib), or a punctured eardrum. The
employer must record such cases within 7 days of
receiving a diagnosis from a physician or other
licensed health care professional that an injury or ill-
ness of this kind has occurred....

...[T]here are some significant injuries, such as a
punctured eardrum or a fractured toe or rib, for
which neither medical treatment nor work restrictions
may be administered or recommended.

There are also a number of significant occupation-
al diseases that progress once the disease process
begins or reaches a certain point, such as byssinosis,
silicosis, and some types of cancer, for which medical
treatment or work restrictions may not be recom-
mended at the time of diagnosis, although medical
treatment and loss of work certainly will occur at
later stages. This provision of the final rule is
designed to capture this small group of significant
work-related cases. Although the employer is
required to record these illnesses even if they mani-
fest themselves after the employee leaves employ-
ment (assuming the iliness meets the standards for
work-relatedness that apply to all recordable inci-
dents), these cases are less likely to be recorded once
the employee has left employment. OSHA believes
that work-related cancer, chronic irreversible dis-
eases, fractures of bones or teeth and punctured
eardrums are generally recognized as constituting
significant diagnoses and, if the condition is work-
related, are appropriately recorded at the time of ini-
tial diagnosis even if, at that time, medical treatment
or work restrictions are not recommended.

As discussed in the Legal Authority section,
above, OSHA has modified the Agency’s prior posi-
tion so that, under the final rule, minor occupational
illnesses no longer are required to be recorded on
the Log. The requirement pertaining to the recording
of all significant diagnosed injuries and illnesses in
this paragraph of the final rule, on the other hand,
will ensure that all significant (non-minor) injuries
and illnesses are in fact captured on the Log, as
required by the OSH Act. Requiring significant cases
involving diagnosis to be recorded will help to
achieve several of the goals of this rulemaking. First,
adherence to this requirement will produce better
data on occupational injury and illness by providing
for more complete recording of significant occupa-
tional conditions. Second, this requirement will pro-
duce more timely records because it provides for the
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immediate recording of significant disorders on first
diagnosis. Many occupational illnesses manifest
themselves through gradual onset and worsening of
the condition. In some cases, a worker could be diag-
nosed with a significant iliness, such as an irre-
versible respiratory disorder, not be given medical
treatment because no effective treatment was avail-
able, not lose time from work because the illness was
not debilitating at the time, and not have his or her
case recorded on the Log because none of the
recording criteria had been met. If such a worker left
employment or changed employers before one of the
other recording criteria had been met, this serious
occupational illness case would never be recorded.
The requirements in paragraph 1904.7(b)(7) remedy
this deficiency and will thus ensure the capture of
more complete and timely data on these injuries and
illnesses....

OSHA agrees with those commenters who sup-
ported the inclusion in the final rule of an additional
mechanism to ensure the capture of significant work-
related injuries and illnesses that are diagnosed by a
physician or other licensed health care professional
but do not, at least at the time of diagnosis, meet the
criteria of death, days away from work, restricted
work or job transfer, medical treatment beyond first
aid, or loss of consciousness. The recording of all
non-minor injuries and illnesses is consistent with
the OSH Act (see the Legal Authority section) and has
been the intent of the recordkeeping system for
many years. The primary goal of the requirement at
paragraph 1904.7(b)(7) is to produce more accurate
and complete data on non-minor work-related
injuries and ilinesses. Because the number of signifi-
cant work-related injuries and illnesses may not be
captured by one or more of the other general record-
ing criteria, OSHA finds that this additional criterion
is needed. However, OSHA believes that most cases
will be captured by the general recording criteria....

...[T]o address the gap in case capture presented
by significant injury and illness cases that escape the
general recording criteria, OSHA is requiring employ-
ers to record cases of chronic, irreversible disease
under the Section 1904.7(b)(7) criterion. This means
that if long-term workplace exposure to aniline
results in a chronic, irreversible liver or kidney dis-
ease, the case would be recordable at the time of
diagnosis, even if no medical treatment is adminis-
tered at that time and no time is lost from work. The
regulatory text of paragraph 1904.7(b)(7) limits the
types of conditions that are recordable, however, to
significant diagnosed injury and illness cases, which
are defined as cancer, chronic irreversible diseases,
fractured or cracked bones, and punctured eardrums.

OSHA RECORDKEEPING HANDBOOK

How Should the Agency Define “Significant” Injury
or lliness?

...OSHA believes that the conditions that are required
to be recorded under Section 1904.7(b)(7) of the final
rule represent significant occupational injuries and ill-
nesses as described in the OSH Act. Some clearly
significant injuries or illnesses are not amenable to
medical treatment, at least at the time of initial diag-
nosis. For example, a fractured rib, a broken toe, or a
punctured eardrum are often, after being diagnosed,
left to heal on their own without medical treatment
and may not result in days away from work, but they
are clearly significant injuries. Similarly, an untreat-
able occupational cancer is clearly a significant injury
or iliness. The second set of conditions identified in
paragraph 1904.7(b)(7), chronic irreversible diseases,
are cases that would clearly become recordable at
some point in the future (unless the employee leaves
employment before medical treatment is provided),
when the employee’s condition worsens to a point
where medical treatment, time away from work, or
restricted work are needed. By providing for record-
ing at the time of diagnosis, paragraph 1904.7(b)(7) of
the final rule makes the significant, work-related con-
dition recordable on discovery, a method that
ensures the collection to timely data. This approach
will result in better injury and illness data and also is
likely to be more straightforward for employers to
comply with, since there is no further need to track
the case to determine whether, and at what point, it
becomes recordable.

The core of the recording requirement codified at
Section 1904.7(b)(7) is the employer’s determination
that a “significant™ injury or illness has been diag-
nosed....In the final rule, OSHA has adopted an
approach...focusing on two types of injury and ill-
ness: those that may be essentially untreatable, at
least in the early stages and perhaps never (fractured
and cracked bones, certain types of occupational can-
cer, and punctured eardrums) and those expected to
progressively worsen and become serious over time
(chronic irreversible diseases). ...[T]he final rule relies
exclusively on the diagnosis of a limited class of
injuries and illnesses by a physician or other licensed
health care professional.

Clarifying That Cases Captured by Paragraph
1904.7(b)(7) Must Be Work Related

...OSHA wishes to reiterate that any condition that is
recordable on the OSHA injury and illness record-
keeping forms must be work-related, and Section
1904.7(b)(7) includes the term “work-related” to make
this fact clear. In addition, because the employer will
be dealing with a physician or other licensed health
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care professional, he or she may also be able to con-
sult with the health care professional about the work-
relatedness of the particular case. If the employer
determines, based either on his or her own findings
or those of the professional, that the symptoms are
merely arising at work, but are caused by some non-
work illness, then the case would not be recorded,
under exception (b)(2)(ii) to the work-relatedness pre-
sumption at Section 1904.5(b)(2) of the final rule.
Similarly, if workplace events or exposures con-
tributed only insignificantly to the aggravation of a
worker’s preexisting condition, the case need not be

recorded under Section 1904.5(a) and Section
1904.5(b)(3) of the final rule.

The provisions of Section 1904.7(b)(7) of the final
rule thus meet the objectives of (1) capturing signifi-
cant injuries and illnesses that do not meet the other
general recording criteria of death, days away from
work, restricted work or job transfer, medical treat-
ment beyond first aid, or loss of consciousness; (2)
excluding minor injuries and illnesses; (3) addressing
a limited range of disorders; and (4) making it clear
that these injuries and illnesses must be work-related
before they must be recorded.

FREQUENTLY ASKED QUESTIONS: Section 1904.7 (OSHA Instruction, CPL 2-0.131, Chap. 5)

Section 1904.7 General recording criteria

Question 7-1. The old rule required the recording of
all occupational ilinesses, regardless of severity. For
example, a work-related skin rash was recorded even
if it didn’t result in medical treatment. Does the rule
still capture these minor illness cases?

No. Under the new rule, injuries and illnesses are
recorded using the same criteria. As a result, some
minor illness cases are no longer recordable. For
example, a case of work-related skin rash is now
recorded only if it results in days away from work,
restricted work, transfer to another job, or medical
treatment beyond first aid.

Question 7-2. Does the size or degree of a burn
determine recordability?

No. The size or degree of a work-related burn does
not determine recordability. If a work-related first,
second, or third degree burn results in one or more
of the outcomes in section 1904.7 (days away, work
restrictions, medical treatment, etc.), the case must
be recorded.

Question 7-3. If an employee dies during surgery
made necessary by a work-related injury or illness, is
the case recordable? What if the surgery occurs
weeks or months after the date of the injury or ill-
ness?

If an employee dies as a result of surgery or other
complications following a work-related injury or ill-
ness, the case is recordable. If the underlying injury
or illness was recorded prior to the employee’s death,
the employer must update the Log by lining out
information on less severe outcomes, e.g., days away
from work or restricted work, and checking the col-
umn indicating death.
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Question 7-4. An employee hurts his or her left arm
and is told by the doctor not to use the left arm for
one week. The employee is able to perform all of his
or her routine job functions using only the right arm
(though at a slower pace and the employee is never
required to use both arms to perform his or her job
functions). Would this be considered restricted work?

No. If the employee is able to perform all of his or
her routine job functions (activities the employee reg-
ularly performs at least once per week), the case
does not involve restricted work. Loss of productivity
is not considered restricted work.

Question 7-5. Are surgical glues used to treat lacera-
tions considered “first aid?”

No. surgical glue is a wound closing device. All
wound closing devices except for butterfly and steri
strips are by definition “medical treatment,” because
they are not included on the first aid list.

Question 7-6. Item N on the first aid list is “drinking
fluids for relief of heat stress.”” Does this include
administering intravenous (IV) fluids?

No. Intravenous administration of fluids to treat
work-related heat stress is medical treatment.

Question 7-7. Is the use of a rigid finger guard con-
sidered first aid?

Yes. The use of finger guards is always first aid.
Question 7-8. For medications such as Ibuprofen that

are available in both prescription and non-prescrip-
tion form, what is considered to be prescription
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strength? How is an employer to determine whether
a non-prescription medication has been recommend-
ed at prescription strength for purposes of section
1904.7(b)(5)(i)(C)(ii)(A)?

The prescription strength of such medications is
determined by the measured quantity of the thera-
putic agent to be taken at one time, i.e., a single
dose. The single dosages that are considered pre-
scription strength for four common over-the-counter
drugs are:

Ibuprofen (such as Advil™;) - Greater than 467 mg

Diphenhydramine (such as Benadryl™;) - Greater
than 50 mg

Naproxen Sodium (such as Aleve™;) - Greater
than 220 mg

Ketoprofen (such as Orudus KT™;) - Greater than
25mg

To determine the prescription-strength dosages for
other drugs that are available in prescription and non-
prescription formulations, the employer should con-
tact OSHA, the United States Food and Drug Admin-
istration, their local pharmacist or their physician.

Question 7-9 If an employee who sustains a work-
related injury requiring days away from work is termi-
nated for drug use based on the results of a post-acci-
dent drug test, how is the case recorded? May the
employer stop the day count upon termination of the
employee for drug use under section 1904.7(b)(3) (vii)?

Under section 1904.7(b)(3)(vii), the employer may
stop counting days away from work if an employee
who is away from work because of an injury or ill-
ness leaves the company for some reason unrelated
to the injury or illness, such as retirement or a plant
closing. However, when the employer conducts a
drug test based on the occurrence of an accident
resulting in an injury at work and subsequently ter-
minates the injured employee, the termination is
related to the injury. Therefore, the employer must
estimate the number of days that the employee
would have been away from work due to the injury
and enter that number on the 300 Log.

Question 7-10. Once an employer has recorded a
case involving days away from work, restricted work
or medical treatment and the employee has returned
to his regular work or has received the course of rec-
ommended medical treatment, is it permissible for
the employer to delete the Log entry based on a
physician’s recommendation, made during a year-end
review of the Log, that the days away from work,
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work restriction or medical treatment were not nec-
essary?

The employer must make an initial decision about
the need for days away from work, a work restriction,
or medical treatment based on the information avail-
able, including any recommendation by a physician
or other licensed health care professional. Where the
employer receives contemporaneous recommenda-
tions from two or more physicians or other licensed
health care professionals about the need for days
away, a work restriction, or medical treatment, the
employer may decide which recommendation is the
most authoritative and record the case based on that
recommendation. Once the days away from work or
work restriction have occurred or medical treatment
has been given, however, the employer may not
delete the Log entry because of a physician’s recom-
mendation, based on a year-end review of the Log,
that the days away, restriction or treatment were
unnecessary.

Question 7-10a. If a physician or other licensed
health care professional recommends medical treat-
ment, days away from work or restricted work activi-
ty as a result of a work-related injury or iliness can
the employer de