JOHNSON v. McINTOSH
Supreme Court of the United States, 1823.
21 U.S. (8 Wheat.) 543, 5 L.Ed. 681.
MR. CHIEF JUSTICE MARSHALL delivered the opinion of the Court.
On the discovery of this immense continent, the great nations of Europe were
eager to appropriate to themselves so much of it as they could respectively acquire. Its
vast extent offered an ample field to the ambition and enterprise of all; and the character
and religion of its inhabitants afforded an apology for considering them as a people over
whom the superior genius of Europe might claim as ascendancy. The potentates of the
old world found no difficulty in convincing themselves that they made ample
compensation to the inhabitants of the new, by bestowing on them civilization and
Christianity, in exchange for unlimited independence. But, as they were all in pursuit of
nearly the same object, it was necessary, in order to avoid conflicting settlements, and
consequent war with each other, to establish a principle, which all should acknowledge as
the law by which the right of acquisition, which they all asserted, should be regulated as
between themselves. This principle was, that discovery gave title to the government by
whose subjects, or by whose authority, it was made, against all other European
governments, which title might be consummated by possession.
The exclusion of all other Europeans, necessarily gave to the nation making the
discovery the sole right of acquiring the soil from the natives, and establishing
settlements upon it. It was a right with which no Europeans could interfere. It was a
right which all asserted for themselves, and to the assertion of which, by others, all
assented.
Those relations which were to exist between the discoverer and the natives, were
to be regulated by themselves. The rights thus acquired being exclusive, no other power
could interpose between them.
In the establishment of these relations, the rights of the original inhabitants were,
in no instance, entirely disregarded; but were necessarily, to a considerable extent,
impaired. They were admitted to be the rightful occupants of the soil, with a legal as well
as just claim to retain possession of it, and to use it according to their own discretion; but
their rights to complete sovereignty, as independent nations, were necessarily diminished,
and their poser to dispose of the soil at their own will, to whomsoever they pleased, was
denied by the original fundamental principle, that discovery gave exclusive title to those
who made it.
While the different nations of Europe respected the right of the natives, as
occupants, they asserted the ultimate dominion to be in themselves; and claimed and
exercised, as a consequence of this ultimate dominion, a power to grant the soil, while yet
in possession of the natives. These grants have been understood by all, to convey a title
to the grantees, subject only to the Indian right of occupancy.
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