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Executive Summary 
 

This paper examines how the rights of western Washington treaty tribes to harvest 

treaty fish and shellfish, and the federal governmentôs salmon and orca protection 

efforts, are at grave risk. This is being caused by a lack of coordinated federal 

leadership, a failure to exercise authorities and the disparate application of salmon 

conservation measures. The U.S. government must step up and provide the 

leadership needed to resolve these issues if salmon are to be successfully 

recovered and protected.   
 

Stopping habitat degradation is the cornerstone of salmon recovery, but 

habitat is still declining.   
 

According to the Puget Sound Chinook Salmon Recovery Plan developed by the 

state and tribal salmon co-managers and adopted by the National Marine Fisheries 

Service (NMFS), protecting existing habitat is the most important action needed 

in the short term. Despite this commitment, NMFSô 2010 assessment of the Puget 

Sound Chinook Salmon Recovery Plan declared that habitat is still declining and 

protection efforts need improvement. 
 

Tribal harvest is accountable and tribes are doing their share to promote 

recovery.  
 

In 1974, the federal court decision in United States v. Washington ï known as the 

Boldt decision ï affirmed the tribesô treaty right to half of the harvestable salmon, 

and established the tribes as co-managers of Washington fisheries. Initially, this 

recognition of the tribesô rights led to a significant increase in treaty harvest 

because the tribes finally were able to catch their share. However, harvest has 

been and continues to be constrained dramatically by degraded habitat. As a direct 

result, treaty harvest has been diminished to levels not seen since before the Boldt 

decision.  
 

Tribal co-management of harvest is governed by the tribesô commitment to 

support salmon rebuilding efforts. NMFSô own analysis of recovery plan 

implementation indicates that harvest is doing its share to support salmon 

recovery. NMFS also concedes that salmon populations in many watersheds 

cannot recover even if harvest were completely eliminated. Yet, while harvest is 

accountable for recovery, habitat degradation continues steadily, destroying the 

salmon resource and along with it, the cultures and communities of the treaty 

Indian tribes in western Washington. 
 

NMFS is applying disparate conservation standards to harvest actions 

versus habitat actions, thereby threatening treaty rights and impeding 

salmon recovery.  

NMFS holds the tribes to a different standard than all others by applying more 

stringent standards to tribal salmon harvest than to actions that degrade salmon 

habitat. In reviewing harvest decisions, NMFS expects tribal harvest plans to 
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contribute to salmon recovery over time. In contrast, when reviewing actions 

affecting Puget Sound habitat, NMFS seeks merely to maintain existing habitat 

productivity and quantity ï regardless of whether it is adequate to support 

recovery.  

NMFSô Biological Opinion and Reasonable and Prudent Alternative (RPA) for 

the Federal Emergency Management Agency (FEMA) National Flood Insurance 

Program is a key example of this disparate treatment. This flood insurance 

program sets the minimum requirements for floodplain management throughout 

most of Puget Sound. However, NMFS does not require an increase in habitat 

productivity and quantity, even in watersheds where NMFS concedes that habitat 

conditions are the key obstacle to salmon recovery. Another example of disparate 

treatment is NMFSô approach to southern resident killer whales (orca). NMFS 

claims orca are not recovering because there are too few large chinook salmon for 

them to eat. But instead of addressing all activities that affect chinook abundance, 

NMFS looks only to harvest reductions to address the problem.  

This overemphasis on harvest restricts the tribesô treaty rights, while ignoring the 

science that indicates that habitat loss and degradation account for an even greater 

take of salmon and orca. These discriminatory actions contravene the federal 

governmentôs trust responsibility to the western Washington treaty Indian tribes 

and undermine accomplishment of federal fish and wildlife management 

objectives.  
 

The federal government is not fully implementing its obligation to protect 

treaty rights.  
 

Salmon recovery is based on the crucial premise that we can protect what habitat 

remains while we restore previously degraded habitat conditions. Unfortunately, 

significant investments in recovery may not be realized because the rate of habitat 

loss continues to outpace restoration. The resulting net decline in habitat 

demonstrates the federal governmentôs failure to protect the tribesô treaty-reserved 

rights. 

 

The federal government has existing tools that it could employ to better protect 

habitat and support salmon recovery, but in many cases those tools are either 

misapplied or not being implemented adequately. For example, the U.S. Army 

Corps of Engineersô Ä 404 permitting authorizes the very same structures that 

salmon recovery actions seek to remove. Also, the federal government has 

approved and continues to fund state programs under the guise of coastal zone 

management that actually impede salmon recovery. For instance, the stateôs 

Shoreline Management Act also permits shoreline development for single-family 

residences, including bulkheads and docks that degrade habitat.  
 

Instream flows also are under assault and need protection from excessive 

withdrawals. The tribes have pursued a number of approaches to define and 
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establish the instream flows necessary to protect and restore salmon resources. 

Unfortunately, each of these efforts has been undermined by flawed state policies 

that failed to institute a comprehensive effort to establish instream flows. 

Therefore, federal intervention is needed to adjudicate instream flows that are 

protective of fish habitat, and consistent with treaty-reserved rights.  
 

Finally, federal agencies such as NMFS have failed to use their authority to 

prosecute those who degrade salmon habitat. In July 2000, NMFS formally 

published its policy governing enforcement of the Endangered Species Act (ESA) 

prohibition against take, and included a series of habitat impacts that would 

receive ñheightened scrutiny.ò Although shoreline armoring and riparian 

vegetation removal were on NMFSô priority list, there appears to be only one 

instance of NMFS exercising its enforcement authority over these activities 

during the past decade.  
 

Salmon recovery crosses many jurisdictions, and leadership is needed to 

implement recovery consistently across those jurisdictional lines.  
 

The governmentôs piecemeal approach to recovery has resulted in a lack of 

agency consistency and ultimately the implementation of federal programs that 

serve neither to recover salmon nor protect treaty rights. For example, many 

federally funded environmental and conservation grant programs are not required 

to protect salmon. Instead, in many cases those programs rely on a planning 

process that ultimately lets the landowner decide what is best for salmon, even if 

those choices are contrary to federally approved total maximum daily loads 

(TMDLs) or federally-approved salmon recovery plans.  

Moreover, despite ESA listing, and declining harvest and habitat, basic federal 

obligations remain unfulfilled. For example, the National Oceanic and 

Atmospheric Administration (NOAA) and U.S. Environmental Protection Agency 

(EPA) have failed to use their authority under the Coastal Zone Management Act 

(CZMA) to protect salmon and treaty rights. The CZMA obligates EPA and 

NOAA to assure that state nonpoint source coastal protection plans are consistent 

with applicable federal law, including the Clean Water Act, ESA, and federally 

secured treaty rights. These plans were supposed to be developed by 1995, but 17 

years later, the federal agencies have failed to obtain the state of Washingtonôs 

compliance.  

 

Given the critical importance of protecting habitat, it is essential that leadership is 

exercised to ensure that these basic federal obligations are met, including 

protection of treaty rights.   
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The federal government can remedy this erosion of treaty-reserved rights by 

taking action:  
 

I. Stop the disparate treatment of Indian tribes when applying salmon 

conservation measures. 

¶ Apply at least as stringent a conservation standard to actions affecting 

salmon habitat as is applied to salmon harvest. 

¶ Assure that all federal actions affecting habitat contribute to recovery of 

salmon and orca. 

¶ Develop a comprehensive and timely plan for addressing orca prey 

consumption needs that does not result in disparate treatment of treaty 

fishing and addresses all identified factors for decline.  

II. Protect and restore western Washington treaty rights by better 

protecting habitat. 

¶ Require federal funding that supports state programs and pass-through 

grants to be conditioned so that all funded efforts are designed to achieve 

consistency with state water quality standards and salmon recovery plan 

habitat objectives.  

¶ Direct federal agencies to increase enforcement of federal obligations to 

protect habitat including the ESA and Clean Water Act. 

¶ Direct NMFS and EPA to assure that state Shoreline Master Program 

updates are consistent with all federal obligations involving treaty rights.  

¶ Direct the Department of Justice to initiate limited water rights 

adjudications to identify treaty-reserved rights for instream flows in 

selected watersheds. 

III. Establish federal oversight and coordination to align environmental 

and conservation programs to achieve salmon recovery and protect 

treaty-reserved rights. 

¶ Oversee and align funding programs to ensure achievement of recovery 

objectives. 

¶ Unify federal agencies and resolve inter-agency conflicts to support 

salmon recovery. 

¶ Hold federal agencies accountable for acts or omissions that lead to 

disparate treatment of tribes and failure to protect treaty-reserved rights.  

¶ Harmonize federal actions to ensure consistency and compliance with 

federal obligations and treaty rights. 
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Introduction  

ñThrough the treaties we reserved that which is most important 

to us as a people: The right to harvest salmon in our traditional fishing 

areas. But today the salmon is disappearing because the federal 

government is failing to protect salmon habitat. Without the salmon there 

is no treaty right. We kept our word when we ceded all of western 

Washington to the United States, and we expect the United States to keep 

its word.ò ï BILLY FRANK JR., CHAIRMAN OF THE NORTHWEST INDIAN 

FISHERIES COMMISSION 

As sovereign nations, 20 treaty Indian tribes in western Washington signed 

treaties with the United States, ceding most of the land that is now western 

Washington, but reserving our rights to harvest salmon and other natural 

resources. For those rights to have meaning there must be salmon available for us 

to harvest. 

Today our fishing rights have been rendered almost meaningless because the 

federal and state governments are allowing salmon habitat to be damaged and 

destroyed faster than it can be restored. Salmon populations have declined sharply 

because of the loss of spawning and rearing habitat. Tribal harvest levels have 

been reduced to levels not seen since before the 1974 U.S. v. Washington ruling 

that reaffirmed our treaty-reserved rights and status as co-managers with the right 

to half of the harvestable salmon returning to Washington waters. 

As the salmon disappear, our tribal cultures, communities and economies are 

threatened as never before. Some tribes have lost even their most basic 

ceremonial and subsistence fisheries ï the cornerstone of tribal life. 

The Northwest tribes are heartened by millions of dollars and years of focused 

cooperative work that have been spent on salmon recovery in the region during 

the past two decades. We have been at the center of most of these efforts. While 

we have made progress in some areas, the overall quality and quantity of salmon 

habitat continues to decline. Four species of salmon in western Washington are 

listed as ñthreatenedò under the Endangered Species Act, some for more than a 

decade. 

Our considerable investment in habitat restoration has not been able to turn the 

powerful tide of loss and degradation. We are steadily losing habitat throughout 

the region, and that trend shows no sign of improvement.  

The reason is not a lack of effort or a lack of desire to recover salmon. The reason 

is a lack of federal and state government leadership, policy, commitment and 

coordination toward a set of salmon recovery goals and objectives. 
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We know that we cannot stop the massive population growth anticipated in this 

region over the coming decades, but we can ensure that the associated 

development is designed and implemented in ways that will better protect salmon 

and its habitat.  

Habitat loss and degradation are the biggest contributors to the decline of the 

salmon resource, yet the federal governmentôs primary response is to restrict 

harvest. Tribes are required to prove that our fishing and hatchery plans will lead 

to increased salmon populations and will not harm ongoing wild salmon recovery 

efforts. But we have observed that those who damage and destroy salmon habitat 

arenôt held to the same standard. 

Instead, the U.S. government continues to approve federal actions and federally 

funded state actions that either do not contribute to, or actually impede recovery 

of salmon habitat. The result is the continued slow degradation of habitat that 

already has suffered from years of pollution, poor land use practices, and other 

factors. This situation sets the bar higher and higher for tribes to continue our way 

of life, while setting it lower and lower for those who would destroy the salmonôs 

home. This uncoordinated approach solidifies habitat losses and ultimately fails to 

protect our huge investment of funding, time, and effort.  

The federal governmentôs over-reliance on restricting harvest as the primary 

means to protect salmon is unfair, ineffective, and contrary to established 

principles of Indian law. In the end, this policy undermines the recovery of 

salmon and other listed species in western Washington. Like harvest and hatchery 

operations, habitat quality and quantity must be calibrated across the spectrum of 

agencies and jurisdictions involved in salmon recovery.  

Salmon recovery begins and ends with habitat. No amount of fishery restrictions 

can restore the resource unless salmon have good spawning and rearing habitat.  

An example is the Nisqually River, with its headwaters in a national park and its 

mouth in a national wildlife refuge. It is one watershed in Puget Sound where we 

have made significant habitat gains in recent years. More than 85 percent of lower 

river estuary habitat has been reclaimed through cooperative federal, tribal, and 

state work to remove dikes; nearly 75 percent of mainstem river habitat is in 

permanent stewardship.  

Despite this massive cooperative effort, research shows that young ESA-listed 

salmon and steelhead from the Nisqually River are dying before they can reach 

Seattle, just 30 miles away. The main cause is believed to be a lack of good 

nearshore habitat caused by ongoing development practices. 

If salmon are to survive, we must begin to achieve real gains in habitat protection 

and restoration. The path we are on leads to the extinction of the salmon resource 

and our treaty-reserved rights. 
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The federal courts have recognized four basic values associated with the treaty-

reserved rights of the tribes: (1) conservation value of the resource, (2) 

ceremonial, religious, and spiritual values, (3) subsistence, and (4) commercial 

value. The treaty right to fish is a property right of the tribes and is protected 

under the Fifth Amendment of the U.S. Constitution, our treaties and the U.S. 

Supreme Court affirmation of this right.  

In failing to protect salmon habitat, the federal government is failing in its trust 

responsibility to honor its treaties with the tribes. We are left with few choices 

other than the courts to protect our treaty-reserved rights and the salmon that are 

so essential to our culture. 

We are at a legal and biological crossroads in our efforts to recover the salmon 

and preserve our tribal cultures, subsistence, spirituality, and economies. Not 

since the darkest days of the fishing rights struggle before Judge Boldtôs decision 

in U.S. v. Washington have we feared so deeply for the future of our treaty rights.  

This document discusses specific federal government actions that are impeding 

salmon habitat recovery and restoration, including: 

¶ The application of disparate standards to harvest and habitat. 

¶ Failure to protect treaty rights and financial investments by fully 

implementing existing federal authority. 

¶ A general lack of alignment by the federal government of its actions with 

salmon recovery efforts. 

This document also recommends specific solutions that will help the federal 

government meet its trust responsibilities to the treaty Indian tribes in western 

Washington as we rebuild the salmon resource. Broadly, those actions encompass: 

¶ An urgent call for the federal government to hold the degradation of 

habitat to the same standards applied to tribal harvest. 

 

¶ A demand that federal government begin to protect treaty-reserved rights 

by better protecting habitat. 

 

¶ Urging federal leadership to provide leadership and oversight to ensure 

alignment and harmonization of federal programs with salmon recovery 

efforts.  

These actions are critical to reverse the trend toward extinction, and ultimately to 

recover salmon and restore treaty-reserved harvest rights.  
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Salmon Habitat Still Declining Despite Recovery Efforts 
 

ñWe have worked for decades to restore habitat in the Elwha 

River system, and we are still not fishing on the salmon stocks we have 

been working to protect. We had to push for an act of Congress to 

remove two fish-blocking dams on the river, but the way itôs going now, 

we still may never be able to fish for chinook again.ò  

                   ï RUSS HEPFER, LOWER ELWHA KLALLAM VICE CHAIRMAN  

 

 

Wild salmon are naturally productive and have just a few basic needs for 

their survival: access to and from the sea, good spawning and rearing 

habitat, and the opportunity to reproduce. 

 

Salmon harvest already has been eliminated to the point that further cuts can no 

longer contribute significantly to the recovery of wild salmon stocks. Yet habitat 

loss and degradation continue steadily destroying the salmon resource and along 

with it, the cultures and communities of the treaty Indian tribes in western 

Washington. 

Protecting existing salmon habitat from further decline is the key to recovering 

endangered salmon populations. According to the 2007 Puget Sound Chinook 


