
      FINAL REPORT OF THE MORNING STAR INSTITUTE’S NATIVE AMERICAN POLICY STUDY

      REVIEW PROJECT AND RECOMMENDED PLAN FOR THE DEVELOPMENT OF GUIDANCE,

        TOOLS, AND PROCEDURES TO BETTER ENABLE THE DEPARTMENT OF DEFENSE IN 

                               CARRYING OUT ITS CONSULTATION RESPONSIBILITIES                                                                         
  

The Morning Star Institute proposed and was selected for a short-term project to conduct a preliminary review of the Department of Defense policies on Native American consultation, repatriation, religious freedom, historical preservation, sacred places and other cultural matters. The Morning Star Institute’s DoD Native American Policy Study Review Project was tasked with: 1) conducting an initial survey of DoD’s existing Native American cultural documents and agreements with tribal governments; 2) identifying and recommending a six-member Working Group made up of Native American cultural policy experts; and planning, convening and reporting on a three-day meeting with the Working Group to analyze survey findings; 3) developing a way forward for continued successful implementation of the DoD American Indian and Alaska Native Policy based on recommendations and findings of the Working Group; 4) providing recommendations for any required DUSD(I&E) input and responses to the plans, statements, and reports listed above.

Morning Star identified a six-member working group of Native American cultural rights specialists and met in a three-day working session in Santa Fe, New Mexico, to discuss and review the DoD Native American cultural policies. Morning Star planned, convened, conducted and provided logistical support for the working session, which included a site visit to a nearby Native American sacred place. Morning Star undertook an initial survey of the DoD policies, in the working session and in follow-up reviews with the Working Group and other policy analysts. The Summary of Consultation Work Session appears later in this report, following the Recommended Plan and the Additional Recommendations. The Additional Recommendations are intended to be aspects of the Plan, and not simply other items to be considered. The Summary provides further background information and discussion behind the Plan and Recommendations, but detailed items in the Plan are not necessarily repeated in the Summary.  






RECOMMENDED PLAN

This Recommended Plan is based on Morning Star’s preliminary survey of the DoD Native American cultural policies, on the Working Group’s review of the DoD documents and on Morning Star’s follow-up research. Morning Star and the Working Group drew upon past experience and current research, as well as an examination of the relevant DoD documents, to prepare this plan for future action for DoD. These next steps are recommended to take place over the next three years:

· Conduct a full survey of the DoD cultural policies and cultural protocols, building on the preliminary survey work and recommendations under this Project. Build into the survey a timeline and process for routine updating of policies and protocols. The ideal starting point will occur under the upcoming Executive Order on Tribal Consultation, which is building upon the Executive Memorandum on Tribal Consultation (E9-27142) and the response to it by Native American nations and by DoD and other federal agencies. Upon request, negotiate tailor-made tribal, intertribal and/or regional MOUs for cultural policies and cultural protocols.  Include tribal consultation compliance in DoD measures of merits or build in some other accountability measures.

· Develop, in consultation with Native nations, protocols and models for consultation on cultural matters. Ask all Native nations, in writing, if they believe they should consult with DoD and, if so, on what issues. Add those who respond affirmatively to the list of tribes for DoD consultation, even if they are not currently consulting with installations or any other part of DoD. 

· Update and revise the DoD American Indian and Alaska Native Policy and AR 200-1, Cultural Resources. Send the Policy and AR 200-1 to all Native American nations for written comments. Revise the Policy and AR 200-1, incorporating the comments and optional provisions, and send the redrafted documents for another round of written comments. Conduct consultations with the affected Native American nations and intertribal coalitions. The DoD American Indian and Alaska Native Policy, in keeping with the federal-tribal political relationship, appropriately includes all federally recognized tribes and Alaska Native villages and corporations. It also should specify inclusion of traditional religious leaders and practitioners, noting that they must be tribal citizens of federally recognized Native nations, in keeping with the political relationship between tribes and their citizens. 
· Conduct the remaining consultations on the DoD Native Hawaiian Policy and complete it. Include a footnote in the DoD American Indian and Alaska Native Policy that those Native Hawaiian people who have consulted with DoD over the past three years do not wish to be included in the American Indian and Alaska Native Policy and do wish to have a separate Native Hawaiian Policy.   
· Conduct working sessions between DoD representatives and tribal officials, religious leaders/practitioners and cultural rights specialists to develop inventory instruments regarding Native American sacred, cultural and historic places, including reclamation, safety, access and use. These inventory instruments can form the basis for tribal, intertribal and/or regional memoranda of agreement/understanding on specific places, as well as for broad or specific cultural policies and cultural protocols.
· Update, revise and complete the existing DoD Report on Native American sacred places, and conduct any needed consultations by requesting and incorporating Native American nations’ written responses and consulting with specifically affected Native nations. The Report, “Native American Sacred Sites and the Department of Defense,” was delivered in 1998 in what Author Vine Deloria, Jr. said was an unfinished and incomplete state, due to the fact that funding was curtailed and entire regions and issues were not reported on or surveyed. The final Report should focus on those unaddressed geographic areas and those changes in laws and practices over the past dozen years. 

· The Report (above) and Guidebook (below) should include statutory, executive order, regulatory, and case law requiring and having bearing on consultation with Native American peoples on cultural matters, such as the: American Indian Religious Freedom Act (AIRFA), Archeological Resources Protection Act (ARPA), National Environmental Protection Act (NEPA), National Historic Preservation Act (NHPA), National Museum of the American Indian Act (NMAI), Native American Graves and Repatriation Act (NAGPRA), and Executive Orders on “Consultation and Coordination with Indian Tribal Governments” (EO 13175), on “Indian Sacred Sites” (EO 13007), on “Consultation and Coordination with Indian Tribal Governments” (EO 13175), on “American Indian and Alaska Native Education” (EO 13336) and on “Government-to-Government Relations with Native American Tribal Governments” (EO 13084), as well as the Executive Memorandum on Tribal Consultation (E9-27142). 

· Develop a Native American Cultural Policy Guidebook with a small working group of six-to-ten tribal cultural rights specialists and traditional cultural practitioners and six-to-ten DoD Cultural Resource Managers, Deputy Federal Preservation Officers and Compliance Officers, who have developed and conducted consultations and who have negotiated programmatic agreements to manage or jointly manage sacred landscapes and habitat. The Guidebook project working group should survey existing programmatic agreements between tribes and DoD and other agencies, including the Army Corps of Engineers MOU with Missouri River Tribes regarding co-stewardship of cultural sites along the Missouri River banks and waterways; federal-tribal co-management law and MOU to protect the Kasha-Katuwe Tent Rocks National Monument; and tribal-federal access and protection agreements for usual and accustomed tribal ceremonial and gathering places, and habitats of salmon, bison, cedar, berries and roots, for example.

· The Guidebook should instruct on how to effectively engage with tribes to establish: 1) processes and templates to be used to address inadvertent discoveries and intentional excavations before they occur, and steps to take in the event of fire suppression or other planned or emergency needs; 2) processes to integrate consultation requirements of NHPA, NAGPRA and other legal mandates; 3) guidance and templates for a partnership model on access to and protection of sacred places; 4) guidance and templates for deterring looting of burials, burial grounds and other sacred places; 5) guidance and templates for access to and protection of tribal hunting, gathering, fishing and grazing sites on installations; and 6) guidance on communicating to the DoD personnel and the general public the need to protect sacred places. 

· Plan and conduct sensitivity training for DoD officials and personnel on Native American cultural matters, utilizing Native American cultural rights specialists from this Project and other Native American people with traditional knowledge and with a history of interacting with federal officials. 

· Design and conduct training sessions in the style of problem-solving roundtable discussions, rather than the existing approach of talking heads reviewing the basics. The recommended roundtable approach assumes that the participants have read the Guidebook and are familiar with the underlying law. Participants should pose questions about real-life issues and the discussants should present various ways of working through the issues and arriving at options for resolution. 

· Provide an instruction regarding a new DoD relationship with Native nations that does not cite back to other agencies and that takes an approach of rebuilding, restoring and healing. Apply principles of Native human rights and the U.N. Declaration on the Rights of Indigenous Peoples. 

· Accord the principle of respect and recognition to tribal declarations of cultural property, to tribal oral history, to tribal inherent sovereignty and to tribal privacy/non-disclosure requirements.

· Provide instructions to protect Native American sacred places and to designate indigenous plants riparian areas, including “no-go” areas. 

· Provide instructions to expedite repatriations and protection of graves and burial grounds; to return Native American remains and cultural property confiscated or collected under the color of the federal “Civilization Regulations,” “Indian Crania Study” and agreements between the U.S. Army Medical Museum and the Smithsonian (Museum) Institution; and to develop a Tomb of the Unknown Indian for those human remains that cannot be identified by Native nations.

· Establish by Defense Secretary’s Order a Native American Cultural Review Board for monitoring of, compliance with and dispute resolution on cultural matters, and to recommend systemic and structural changes where needed. 

· Hire and contract with tribal citizens and recognize tribal expertise credentialing. Utilize the Intergovernmental Personnel Act to a greater extent, in order to expedite tribal expertise in DoD policy development and in considering and implementing this Recommended Plan. 
     



        ADDITIONAL RECOMMENDATIONS 




· When consulting with Native American nations, carry out the nation-to-nation relationship with the appropriate tribal officials and/or other tribal citizens with the authority and knowledge to arrive at appropriate solutions that protect the integrity of the subject.

· Respect the cultural and physical landscape and cultural property under discussion.

· Ask tribal nations what should be protected and how to begin or arrive at appropriate protection for the locations and site-specific ceremonies.

· Work with tribal governmental and/or religious leaders to decide if a list of sacred and cultural places can and should be developed for each Native nation or intertribal coalition and, if so, with what identified restrictions.

· Develop contingency plans in the event that Native nations cannot or do not wish to identify or make public the location of sacred places, including burial grounds and graves.

· All who are involved with sacred places protection must appreciate that each place is part of a sacred landscape, which may be referred to as including an approach or a buffer zone. 

· Conduct an inventory of known sacred places on DoD lands, together with specific information about what DoD has put there, how safe are the areas and what reclamation has taken place or is intended to take place.

· Prepare a report to Native nations on the status of repatriations.

· Identify all Native American human remains or provide all data to Native nations to identify them. 

· Speed up repatriations of Native American human remains, funerary objects, sacred objects and cultural patrimony. 

· Pay for repatriations and research reports.

· Respect repatriation requests from culturally affiliated tribes and intertribal coalitions. 

· Return Native American remains and cultural property confiscated or collected under the color of the federal “Civilization Regulations,” the “Indian Crania Study” and agreements between the U.S. Army Medical Museum and the Smithsonian (Museum) Institution.

· Adopt the principle of free, prior and informed consent when dealing with Native nations on religious freedom and cultural rights issues, and protection of sacred places. 

· Conduct Native American cultural sensitivity training, using cultural rights specialists from this Project and other Native American people with traditional knowledge and with a history of interacting with federal officials. 

· Work with Native American cultural rights specialists to redraft the DoD American Indian and Alaska Native Policy, along with AR 200-1, Cultural Resources, and then send them to Native nations for written comments.

· Complete the ongoing Native Hawaiian consultation, without combining it with the American Indian and Alaska Native Policy, unless instructed otherwise by developing law.

· Work with Native peoples to develop a land and water ethic.

· Map indigenous plants, medicines and sacred foods within DoD lands, including amounts of water needed to support them, and add these categories to existing DoD databases. 

· Curb the growth of invasive species and eradicate those that are inhibiting the survival of indigenous plants, medicines and sacred foods.   

· Rebuild those cultural and historic structures that DoD destroyed.

· Restore and/or return those sacred lands, waters and other places that were desecrated, damaged and/or confiscated by DoD. 

· Conduct Traditional Cultural Property (TCP) studies under the National Historic Preservation Act.

· Protect cultural places as TCPs or under other available designations. 

· Fund Native nations and cultural specialists to conduct cultural studies and document information. 

·  Research for the installation databases should be verified and corrected by the subject tribes as an ongoing part of tribal consultation.

· Consult with tribes on the methods and restrictions for keeping, categorizing and protecting information.

· Include tribal consultation compliance in DoD measures of merits or build in some other accountability measures.

· Acknowledge that traditional knowledge belongs to the applicable Native nation, society, clan, moiety, family or intertribal coalition. 

· Recognize Native American peoples as the Native American experts. Recognize that non-tribal-citizens may be fine scholars or researchers, but they are not Native American experts. 

· Employ and contract with Native American cultural rights specialists and professionals. 

· Explore the Institutional Review Boards (IRBs) as a model for overseeing decisions and practices, particularly in matters of controversy between tribal experts and scientists.

· Support statutory authority to protect Native American sacred places.

· Utilize the Federal Surplus Property Act and other existing authorities to return, co-manage or otherwise protect Native American sacred places, with prefatory statements that such protection would not interfere with the military mission.

· Work closely with those Native nations that DoD removed from their lands to identify, co-manage, return or otherwise protect those sacred places, historical sites and gathering areas of medicine plant and sacred foods in their homelands that now are within DoD jurisdiction. 

· Remove all barriers that stand in the way of the free exercise of Native American religions.

· Identify barriers that stand in the way of protecting sacred places, including burial grounds, and repatriating Native remains and cultural property, and provide an instruction to remove those barriers and to engage in protections and repatriations.

· Develop relationships with intertribal and regional coalitions for dispositions of culturally unidentified human remains.

· Establish a Tomb of the Unknown Indian for those human remains that cannot be identified by Native peoples. 

· Embrace the position of the Working Group on Native American Unidentified Human Remains on regulatory changes to the Native American Graves Protection and Repatriation Act (NAGPRA).

· Provide an instruction to accommodate the Native American cultural interest.

· Identify ways to achieve healing, but not through empty apologies. 

· Offer Native American nations an opportunity to capture funds to do mapping.

· Offer Native American nations an opportunity to identify those traditional tribal lands for co-management or reacquisition.

· Provide an instruction that, in order for consultation to work, it must be conducted on a nation-to-nation basis and must be meaningful. In the first instance, federal officials are required to listen to tribal officials and to comply with existing law. Tribal sovereignty is to be respected. Treaties are to be honored. Native language speakers and translators are to be respected. 

· Recognize traditional knowledge experts on the same level as subject matter experts. Accept tribal designations, such as Tribal Doctor of Wisdom, on a par with a Ph.D. or M.A. 

· All DoD entities that make decisions affecting Native nations, such as the Regional Environmental Commands, must consult and deal with Native nations, and must be part of the same DoD chain of command that consults and deals with tribes. 

· Provide Native nations with overlayer maps of territory with a DoD-tribal nexus, including lands within DoD jurisdiction and adjacent to or near tribal lands. 


SUMMARY OF CONSULTATION WORK SESSION, AUGUST 2009, SANTA FE, NM, 


DEFENSE DEPARTMENT NATIVE AMERICAN POLICY STUDY REVIEW PROJECT

The Morning Star Institute’s DoD Native American Policy Study Review Project conducted a three-day consultation work session with Native American tribal and spiritual leaders and cultural policy specialists to assess the effectiveness of existing agreements and identity further agreement modalities. Morning Star invited and arranged for the participation of the Working Group and the DoD Senior Tribal Liaison to gather in New Mexico on August 24-27, 2009. The Working Group convened for a dinner meeting on August 24 and met in working sessions on August 25, 26 and 27 at the Hotel Santa Fe, Santa Fe, New Mexico. They also conducted a sacred site visit to Kasha Katuwe, Tent Rocks National Monument, Cochiti Pueblo, New Mexico.

Meeting participants were: 


Jimmy Arterberry (Comanche), Tribal Historic Preservation Officer and NAGPRA Official, Comanche Nation, Medicine Park, Oklahoma. 


Walter R. Echo-Hawk, Esq. (Pawnee), Judge, Pawnee Nation, and Of Counsel, Crowe & Dunlevy, P.C., Tulsa, Oklahoma. 


Suzan Shown Harjo (Cheyenne & Hodulgee Muscogee), President, The Morning Star Institute, and Director, DoD Native American Policy Study Review Project, Washington, DC.


Donna House (Navajo Towering House Clan & Oneida Turtle Clan), Ethnobotanist, Espanola, New Mexico (Note: Ms. House stepped in for Dean B. Suagee, Esq. (Cherokee), Of Counsel, Hobbs, Straus, Dean & Walker, LLP, Washington, DC, who was unable to participate in New Mexico).


Tina Kuckkahn-Miller, Esq. (Lac du Flambeau Chippewa), Director, The Longhouse Education and Cultural Center, The Evergreen State College, Olympia, Washington. 


Delbert Miller (Skokomish), Spiritual Father, House of Slanay, and Cultural Education Specialist, Skokomish Tribal Nation, Skokomish, Washington.


James Riding In, Ph.D. (Pawnee), Editor, Wicazo Sa Review, Chair, Board of Trustees, Pawnee Nation College, and Associate Professor, American Indian Studies, Arizona State University, Tempe, Arizona.  


David Sanborn (Penobscot), Senior Tribal Liaison, Office of the Secretary, U.S. Department of Defense, Washington, DC. 

The Working Group discussed foundational and contextual situations and considerations, as well as individual tribal circumstances. Most points were made by several participants and were made from the perspective of many or most Native nations. In the Summary below, when points are made about one Native nation or one person’s research, the speaker and/or the tribe is identified; otherwise, the specific speaker is not identified. 

· Native American nations and Native Hawaiians today are not simply reacting to federal or other external entities or actions. Tina Kuckkahn-Miller said that we are moving ahead with our own policies and duties, and are negotiating relationships between those who hold cultural and spiritual knowledge and those who have secular duties, who sometimes are the same people, but who often are separate tribal governmental leaders and tribal religious/cultural leaders.

· Cultural and physical landscapes are to respected. Delbert Miller discussed the tradition of the Skokomish and many other Native nations of sending prayers on the first ray of sunshine and on the waters, saying this land is our land, where breath was blown into our ancestors. Our paint comes from our land; our names come from the landscape. Into our land and water routes and our sacred water routes came DoD’s torpedo testing. Why are they doing this? Our Skokomish Nation has listed 56 villages on water routes that should be protected and we want to know why our canoe routes aren’t protected. If we were truly in trust status, then the federal government would be duty bound to protect us. 

· Biodiversity and cultural diversity should go hand in hand. Donna House asked: How safe are Native American sacred places within DoD jurisdiction? What is being put in those places and extracted from them? Are Native nations being consulted? Is DoD asking what is culturally and environmentally important to Native peoples? 

· James Riding In pointed out that one-third of Native human remains within federal repositories has yet to be identified. Repatriations are not being done as quickly as they should. How do we get this country to live up to its ideals?

· DoD should pay for all repatriations and research reports.

· Suzan Shown Harjo said that DoD should return Native American remains and cultural property confiscated under the color of law under the federal “Civilization Regulations,” harvested under the “Indian Crania Study” and collected under agreements between the U.S. Army Medical Museum and the Smithsonian Museum (later, Institution).  

· Jimmy Arterberry described his work for the Comanche Nation, saying he’s walked these historic areas on DoD lands and, for every positive step, someone’s trying to get by on us. DoD and all land-managing agencies should adhere to the free, prior and informed consent principles that are included in various United Nations documents dealing with protection of sacred places and related matters. Some federal partners are fearful of giving us the whole story. I have the same responsibilities, whether I work for the tribe or not. For traditional, religious, spiritual leaders, it’s not about winning; it’s about doing what we know is right. 

· There can be a fine line between being true to cultures and giving advice to DoD. Why haven’t things improved over the past 20 to 30 years, or have they? Why do some tribes have terrible relations with DoD? DoD relations with Native nations likely can be improved through appropriate training of DoD personnel and by replicating those pockets of innovation and methods of the more successful installation commanders. 

· It takes time to show different realities and to understand others’ experiences, and consultation sessions should not be tightly scheduled.

· Native American peoples have a special relationship with the DoD, because of the long history of the Indian Office being part of the War Department until its transfer to the Interior Department in the 1850s, and because of the high rate of Native American men and women who serve and have served in the U.S. military services. Walter Echo-Hawk said that we are the only group of people in America who have looked down the barrel of American guns. We take our veterans – all our veterans – very seriously. He offered a Pawnee Veterans Song for honored ancestors and fallen heroes.

· The U.S. Army takes seriously the traditions of honoring the dead. Our experience is that the military takes seriously the honoring of our dead. We appreciate the respect and ceremoniousness accorded our ancestors and their living descendants in repatriations done to date. 

· We want to do all we can -- through training sessions, roundtable discussions and periodic dialogue -- to assure that the DoD can meet the challenges of and live up to its expressed and implied trust duties and treaty obligations. 

· DoD should take its proper leadership role among the federal land-managing agencies and work with Native peoples to develop a much-needed American land and water ethic. That ethic is to be found in the historic relationship between Native peoples and the natural world, which should be served and not ruled by science or technology. 

· Delbert Miller described a Skokomish sacred place, where Army soldiers burned his family’s Longhouse, and asked why the DoD isn’t rebuilding places they destroyed. These are our learning places, our universities, our healing places. Our lands were condemned and our burial grounds were looted and bulldozed. The Lummi Nation, Muckleshoot Indian Tribe, Tulalip Tribes and other Native nations experienced this desecration. Fort Lewis on Nisqually land destroyed whole burial grounds. In some cases, DoD was acting to keep citizens from looting or otherwise disturbing the graves. In one instance, a burial ground was covered in three feet of gravel. 

· Jimmy Arterberry and Suzan Shown Harjo referenced the Medicine Lodge Creek Treaty, noting that the Comanche, Cheyenne and other Nations did not give up their rights to sacred places, and protection of sacred places is a retained treaty right.  

· DoD should do TCP (Traditional Cultural Property) studies under the National Historic Preservation Act, and should place lands, waters and plants in protected status.

· DoD should map all indigenous plants, medicines and sacred foods, including the amounts of water needed to support them. DoD should work closely with those Native nations it removed from their lands to identify, co-manage and otherwise protect those medicine plants and sacred foods in their homelands that are now under DoD jurisdiction. 

· DoD should curb the growth of invasive species and eradicate those that are inhibiting the survival of indigenous plants, medicines and sacred foods.   

· Jimmy Arterberry discussed his experience at Fort Bliss, where all the medicine plants were identified and inventoried. Donna House pointed out that DoD already has a database and could add these categories to it. 

· DoD has a high level of undisturbed areas in its jurisdiction and could establish TCPs or designate them as protected areas under other processes. For example, Huckleberry patches can be protected under various treaty provisions on gathering rights. Peyote gardens, longhouses and burial grounds can be protected under statutory and regulatory law, as well as DoD mission policies.

· Native nations and cultural specialists need to be provided funding to conduct cultural studies and document information. 

· David Sanborn noted that DoD does not have a central database and that information is kept at the installation level. He said that graduate students do much of the research and that the information does not go back to the tribes for verification.

· Tina Kuckkahn-Miller noted that the information, right or wrong, makes DoD the expert, and asked: How do we get the information back to the tribes? Delbert Miller pointed out that DoD researchers and DoD are copyrighting tribal information because they have done the surveys. We are our own experts.

· Native cultural rights specialists and professionals should be hired and contracted by DoD, because very few are employed at present. The Indian preferences laws governing hiring in the Indian service could be applied to DoD for employment and appointments; and the DoD Secretary already has statutory discretionary authority to “Buy Indian,” which could be extended to project contracting.

· James Riding In discussed a model that DoD could use to review decisions and practices: Institutional Review Boards (IRBs), which have been convened in several recent controversies in academia involving tribal property and scientific research. 

· Walter Echo-Hawk discussed the importance of DoD supporting a statutory cause of action to protect Native American sacred places. He stated that, if DoD can protect other nations’ sacred places in wartime, surely it could protect Native American sacred places in peacetime. Such protection would not interfere with DoD’s military mission. 

· Suzan Shown Harjo used the example of the WWII Allies going to extraordinary lengths to protect the monastery atop Monte Cassino, Italy, and bombed it from the air only after more than 300,000 soldiers were killed trying to take it from the ground. After the war, the Allies paid for the monastery to be rebuilt. DoD could return, co-manage or otherwise protect Native American sacred places under existing authorities, including the Federal Surplus Property Act.

· James Riding In and Walter Echo-Hawk discussed the need for DoD to develop relationships with intertribal and regional coalitions for dispositions of culturally unidentified human remains. DoD should establish a Tomb of the Unknown Indian for those human remains that cannot be identified by Native people. This may draw objections from scientists who collect and study Native peoples, but DoD does not have a scientific mission; and its mission certainly is not to hoard Indian bodies. DoD goes to extraordinary lengths to bury and recover slain soldiers, and it should apply that same sense of ceremony and honor to the ancestors of Native American soldiers. 

· DoD should embrace the position of the Working Group on Native American Unidentified Human Remains on NAGPRA regulatory changes. 

· DoD should respect repatriation requests from culturally affiliated tribes and intertribal coalitions. 

· Need for healing after a 100+ years war. Apply common sense to controversial matters. For example, there is no need for DoD to hold onto Native American ancestors. DoD should accommodate the Native cultural interest and should remove barriers that stand in the way of the exercise of Native American religious freedom. 

· Tina Kuckkahn-Miller said it would be instructive for DoD officials to review the case of Nisqually Chief Leschi, who was framed and hanged by the U.S. Army. A century later, the Nisqually People still waited for and wanted truth and justice, which is not always available in law. They found a way to have a new trial, before Judge Susan Owens, in an historic court of justice in the state of Washington. Chief Leschi was exonerated and the Nisqually People were satisfied. All of this is part of healing.

· Indian wars still are going on. They have to stop and there must be acknowledgment of past wrongs, but not an apology of empty words. An apology implies injury, acknowledgment of injury and atonement for injury. A Marshall Plan for Indians is needed, along with social and environmental justice. DoD sponsors extractive projects that are detrimental to Native peoples.

· Current DoD experience is in the Middle East, where American soldiers are instructed to be sensitive to mosques, yet DoD practices are not sensitive to ill treatment of our holy places here. Every time they destroy something, they’re wiping our history and future off the face of the earth.

· DoD should give Native American nations an opportunity to capture funds to do our own mapping and to identify those traditional tribal lands we would like to co-manage or reacquire. 

· Consultation is not working. Consultation must be on a nation-to-nation basis and must be meaningful. Oftentimes, DoD officials are argumentative and will not listen. Examples were provided of specific instances where tribal representatives had to point out that one consultation law requires federal officials to listen. One reported DoD officer’s response was, “It was a stupid law.” Compliance is not happening in many installations. 

· Tribal sovereignty is not being respected. 

· Treaties are not being honored. 

· Native language speakers must be heard in their own language, with translations done by other tribal people.

· Some Tribal Historic Preservation Officers (THPOs) also need to be educated about tribal traditions, customs and law. All Native consulters need to be educated about DoD instructions and protocols, and this information should be provided as part of the consultative process. 

· Native peoples need to work with DoD officials to develop a user-friendly guidebook for DoD Native American cultural matters.

· Native nations are dealing with one chain of command, while the Regional Environmental Commands (RECs) are going through a different chain of command. The RECs are not dealing with tribes, but are making decisions affecting tribes. Participants related examples of conflicts between DoD environment and culture officers, with the former attempting to delay the NHPA 106 process with insensitive, invasive questions.

· DoD should include tribal consultation compliance in its measures of merits or should build in some other accountability measures.

· DoD does not recognize traditional knowledge experts on the same level as subject matter experts and needs to do so.

· Native nations need to have DoD’s overlayer maps of DoD lands adjacent to and near tribal lands, as well as traditional tribal lands within DoD jurisdiction. Participants pointed out that DoD cannot rely on the Indian Claims Commission map, because of its numerous inaccuracies. Also needed is GIS information regarding frequency of artillery fire, sonic booms or other audial disturbances in or near tribal airspace.

· Prepare an instruction regarding a new DoD relationship with Native nations that does not cite back to other agencies and that takes an approach of rebuilding, restoring and healing. Apply principles of Native human rights and the U.N. Declaration on the Rights of Indigenous Peoples. The United States did not vote for the Declaration, but it was adopted by the overwhelming majority of U.N.-member nations and should be implemented, rather than reargued.

· The entire DoD American Indian and Alaska Native Policy needs to be revised, in consultation with Native nations. Participants conducted a line-by-line review and found only a very few sentences that do not need to be rewritten. Comments ranged from the contextual – not a nation-to-nation policy; does not accord the principle of respect and recognition of sovereignty, cultural patrimony, traditions, customs – to the use of words to set unmandated standards (i.e., “event driven” or “significant”).  

· Participants reviewed AR 200-1, Cultural Resources, finding it in need of revising and updating, in consultation with Native nations.

· Once the Policy and AR 200-1 are revised and updated and the Guidebook and Report are completed, other DoD documents bearing on Native American cultural policies and protocols can be revised to comport with the updated materials.

· The DoD American Indian and Alaska Native Policy appropriately covers all federally recognized tribes and Alaska Native villages and corporations. It also should specify inclusion of traditional religious leaders and practitioners, noting that they must be tribal citizens or members. 

· Native Hawaiian people consulting with DoD do not want to be included in DoD’s American Indian and Alaska Native Policy, and do want DoD to complete a separate Native Hawaiian Policy. A footnote about the separate status of the Native Hawaiian Policy should be included in the American Indian and Alaska Native Policy.
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