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1. PURPOSE. This Manual:

a. In accordance with the authority in DoD Directive (DoDD) 5134.01 (Reference (a)) and
the guidance in DoDD 4715.1E (Reference (b)) and DoD Instruction (DoDI) 4715.7 (Reference
(c)), implements policy, assigns responsibilities, and provides guidance and procedures for
managing DERP.

b. Incorporates and cancels Deputy Under Secretary of Defense for Installations and
Environment (DUSD(I&E)) Memorandums (References (d) through (j)), Deputy Under
Secretary of Defense for Environmental Security Memorandums (References (k) and (1)), and
Under Secretary of Defense for Acquisition, Technology and Logistics (USD(AT&L))
Memorandum (Reference (m)).

2. APPLICABILITY. This Manual:

a. Applies to:

(1) OSD, the Military Departments, the Office of the Chairman of the Joint Chiefs of
Staff and the Joint Staff, the Combatant Commands, the Office of the Inspector General of the
Department of Defense, the Defense Agencies, the DoD Field Activities, and all other
organizational entities within the DoD (hereinafter referred to collectively as the “DoD
Components”).

(2) Environmental restoration when undertaken by a DoD Component within the United
States.

b. Does not apply:

(1) To the civil works projects of the U.S. Army Corps of Engineers (USACE).
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(2) Outside of the United States.

c. Is for the internal management use of the DoD and does not create any independent right
enforceable against the DoD, the United States, or their officers, agents, or employees. Where
more specific guidance is required, refer to the applicable DoD Component and Formerly Used
Defense Sites (FUDS) program guidance documents.

3. DEFINITIONS. See Glossary.

4. POLICY. Itis DoD policy in accordance with Reference (c) that the DoD shall:

a. ldentify, evaluate and, where appropriate, remediate contamination resulting from DoD
activities.

b. Ensure immediate action to remove imminent threats to human health and the
environment.

c. Comply with applicable statutes, regulations, Executive orders (E.O.s), and other legal
requirements governing response actions to address contamination.

d. Execute an environmental restoration program, known as DERP, at facilities under the
jurisdiction of the Secretary of Defense pursuant to section 2701(a)(1) of title 10, United States
Code (U.S.C.) (Reference (n)).

e. Pursuant to section 2703(g) of Reference (n), the Environmental Restoration Accounts
(ERAS) established in section 2703(a) of Reference (n) and the Base Realignment and Closure
(BRAC) Accounts established in sections 2906 and 2906A of Public Law 101-510 (Reference
(0)) are the sole sources of funding from DoD appropriations for environmental restoration
activities identified in this Manual, regardless of the statutory authority governing the activity or
the date of the release, unless otherwise excepted by law.

5. RESPONSIBILITIES. See Enclosure 2.

6. PROCEDURES. Enclosure 3 provides overarching procedures and requirements for
conducting environmental restoration activities.

7. INFORMATION COLLECTIONS REQUIREMENTS. The DERP Information System and
Reports referred to in paragraph 1.d. of Enclosure 2 and paragraph 8.b. of Enclosure 3 of this
issuance is submitted to Congress in accordance with chapter 160 of Reference (n) and is
coordinated with the Office of the Assistant Secretary of Defense for Legislative Affairs in
accordance with DoDI 5545.02 (Reference (p)).
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8. RELEASABILITY. UNLIMITED. This Manual is approved for public release and is
available on the Internet from the DoD Issuances Website at http://www.dtic.mil/whs/directives.

9. EFFECTIVE DATE. This Manual is effective upon its publication to the DoD Issuances
Website.

Frank Kendall
Acting Under Secretary of Defense for
Acquisition, Technology and Logistics

Enclosures
1. References
2. Responsibilities
3. Procedures
Glossary
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ENCLOSURE 1

REFERENCES

DoD Directive 5134.01, “Under Secretary of Defense for Acquisition, Technology, and
Logistics (USD(AT&L)),” December 9, 2005

DoD Directive 4715.1E, “Environment, Safety, and Occupational Health (ESOH),”
March 19, 2005

DoD Instruction 4715.7, “Environmental Restoration Program,” April 22, 1996

Deputy Under Secretary of Defense for Installations and Environment Memorandum,
“Management Guidance for the Defense Environmental Restoration Program,”
September 21, 2001 (hereby cancelled)

Deputy Under Secretary of Defense for Installations and Environment Memorandum,
“Interim Policy for Defense Environmental Restoration Program (DERP) Eligibility,”
December 29, 2008 (hereby cancelled)

Deputy Under Secretary of Defense for Installations and Environment Memorandum,
“Interim Policy on Integration of Natural Resource Injury Responsibilities and Environmental
Restoration Activities,” May 2, 2000 (hereby cancelled)

Deputy Under Secretary of Defense for Installations and Environment Memorandum,
“Principles and Procedures for Specifying, Monitoring, and Enforcement of Land Use
Controls and Other Post-ROD Actions,” October 2, 2003 (hereby cancelled)

Deputy Under Secretary of Defense for Installations and Environment Memorandum, “Use
of Fort Eustis Federal Facility Agreement as DoD-EPA Standard Federal Facility
Agreement,” April 3, 2009 (hereby cancelled)

Deputy Under Secretary of Defense for Installations and Environment Memorandum
“Defense Environmental Restoration Program Interim Guidance for Estimating Program
Costs and Environmental Liabilities,” December 14, 2007 (hereby cancelled)

Deputy Under Secretary of Defense for Installations and Environment Memorandum,
“Consideration of Green and Sustainable Remediation Practices in the Defense
Environmental Restoration Program,” August 10, 2009 (hereby cancelled)

Deputy Under Secretary of Defense for Environmental Security Memorandum, “Policy on
Land Use Controls Associated with Environmental Restoration Activities,” January 17,
2001 (hereby cancelled)

Deputy Under Secretary of Defense for Environmental Security Memorandum, “Lead-
Based Paint Policy for Disposal of Residential Real Property,” January 7, 2000 (hereby
cancelled)

Under Secretary of Defense for Acquisition, Technology, and Logistics Memorandum,
“Responsibility for Additional Environmental Cleanup after Transfer of Real Property,”
July 25, 1997 (hereby cancelled)

Title 10, United States Code

Sections 2906 and 2906A of Public Law 101-510, the “Defense Base Closure and
Realignment Act of 1990,” November 5, 1990

DoD Instruction 5545.02, “DoD Policy for Congressional Authorization and
Appropriations Reporting Requirements,” December 19, 2008

Executive Order 12580, “Superfund Implementation,” January 23, 1987, as amended
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Sections 300f-300j-26, 2011-2297, 6901-6999k," and 9601-9675 of title 42, United States
Code

Parts 264-266, 280, 300,% and 373 of title 40, Code of Federal Regulations

DoD 7000.14-R, “Department of Defense Financial Management Regulations (FMRs),”
current edition

DoD Directive 6055.9E, “Explosives Safety Management and the DoD Explosives Safety
Board,” August 19, 2005

DoD Instruction 6055.16, “Explosives Safety Management Program,” July 29, 2008

DoD Manual 6055.09, “DoD Ammunition and Explosives Safety Standards,” February 29,
2008

Deputy Under Secretary of Defense for Environmental Security, “Relative Risk Site
Evaluation Primer,” Summer 1997*

Parts 174, 179, 202, and 203 of title 32, Code of Federal Regulations

Deputy Secretary of Defense Memorandum, “Demilitarization of Non-Stockpile Chemical
Warfare Munitions, Agents and By-Products,” March 13, 1991

Under Secretary of Defense for Acquisition, Technology, and Logistics Memorandum,
“Final Implementation Plan for the Recovery and Destruction of Buried Chemical Warfare
Materiel,” March 1, 2010

DoD Directive 5145.01, “General Counsel of the Department of Defense,” May 2, 2001
DoD Instruction 5030.7, “Coordination of Significant Litigation and Other Matters
Involving the Department of Justice,” August 22, 1988

Section 572 of title 40, United States Code

Department of Defense and Environmental Protection Agency Publication, “Interim Final
Lead-Based Paint Guidelines for Disposal of Department of Defense Residential Real
Property — A Field Guide,” December 1999*

Memorandum of Understanding Between the U.S. Environmental Protection Agency and
the U.S. Department of Defense, “Support for Department of Defense (DoD) Cleanup
Implementation for Base Realignment and Closure (BRAC) Installations Rounds I - 1V,”
February 20, 2008*, as amended

Sections 502 and 1304 of title 31, United States Code

Deputy Secretary of Defense Memorandum, “Department of Defense Initial Guidance for
BRAC 2005 Joint Basing Implementation,” January 22, 2008

Deputy Under Secretary of Defense for Installations and Environment Memorandum,
“Environmental Supplemental Guidance for Implementing and Operating a Joint Base,”
April 15, 2008°

Defense Base Closure and Realignment Commission, “2005 Defense Base Closure and
Realignment Commission Report,” September 8, 2005

! Formally titled the “Solid Waste Disposal Act” but commonly known as the “Resource Conservation and
Recovery Act of 1976” and referred to in this Manual as “RCRA.”

2 Formally titled the “Comprehensive Environmental Response, Compensation, and Liability Act of 1980” and
referred to in this Manual as “CERCLA.”

® Formally titled the “National Oil and Hazardous Substances Pollution Contingency Plan” and referred to in this
Manual as the “NCP.”

* Copies may be obtained at http://www.denix.osd.mil.

® Copies may be obtained at https://www.us.army.mil/suite/page/560093.
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(ak) Department of Defense and Environmental Protection Agency Memorandum, “Interim
Final Management Principles for Implementing Response Actions at Closed, Transferring,
and Transferred Ranges,” March 7, 2000*

(al) Office of Solid Waste and Emergency Response Directive 9272.0-22, “Improving
RCRA/CERCLA Coordination at Federal Facilities,” December 21, 2005

(am) DoD Instruction 4715.15, “Environmental Quality Systems,” December 11, 2006

(an) Environmental Protection Agency Publication No. EPA-505-B-04-900A/Defense Technical
Information Center Publication No. ADA 427785, “Uniform Federal Policy for Quality
Assurance Project Plans: Evaluating, Assessing, and Documenting Environmental Data
Collection and Use Programs,” March 2005

(a0) DoD Environmental Data Quality Workgroup Manual, “DoD Quality Systems Manual for
Environmental Laboratories,” April 22, 2009*

(ap) Assistant Deputy Under Secretary of Defense for Environment, Safety, and Occupational
Health Memorandum, “DoD Environmental Laboratory Accreditation Program (DoD
ELAP),” December 24, 2008*

(ag) Assistant Deputy Under Secretary of Defense for Environment, Safety, and Occupational
Health and Director, Defense Procurement and Acquisition Policy Memorandum,
“Acquisitions Involving Environmental Sampling or Testing Services,” December 4, 2007°

(ar) Assistant Deputy Under Secretary of Defense for Environment, Safety, and Occupational
Health Memorandum, “DoD Quality Assurance Guidance for the Munitions Response Site
Prioritization Protocol,” May 1, 2007*

(as) Assistant Deputy Under Secretary of Defense for Environment, Safety, and Occupational
Health Primer, “Munitions Response Site Prioritization Protocol Primer,” June 13, 2007’

(at) Environmental Protection Agency Publication No. EPA-540/1-89/002, “Risk Assessment
Guidance for Superfund, Volume | — Human Health Evaluation Manual, (Part A)”
December 1989°

(au) Office of Solid Waste and Emergency Response Directive 9285.7-41, “Guidance for
Comparing Background and Chemical Concentrations in Soil for CERCLA Sites,”
September 2002

(av) Office of Solid Waste and Emergency Response Directive 9285.7-53, “Human Health
Toxicity Values in Superfund Risk Assessments,” December 5, 2003

(aw) DoD Instruction 4715.18, “Emerging Contaminants (ECs),” June 11, 2009

(ax) Environmental Council of States/DoD Sustainability Work Group Paper, “ldentification
and Selection of Toxicity Values/Criteria for CERCLA and Hazardous Waste Site Risk
Assessments in the Absence of IRIS Values,” April 23, 2007

(ay) Office of Solid Waste and Emergency Response Directive 9283.1-33, “Summary of Key
Existing EPA CERLCA Policies for Groundwater Restoration,” June 26, 2009

(az) Office of Solid Waste and Emergency Response Directive 9355.0-30, “Role of the Baseline
Risk Assessment in Superfund Remedy Selection Decisions,” April 22, 1991

(ba) Office of Solid Waste and Emergency Response Directive 9234.2-01/FS-A, “ARAR’s Q’s
& A’s: General Policy, RCRA, CWA, SDWA, Post-ROD Information, and Contingent
Waivers,” July 1991

® Copies may be obtained by entering http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI223_7.htm# and clicking
on the Policy tab.

" Copies may be obtained at http://www.denix.osd.mil/derp/

8 Copies may be obtained at http://www.epa.gov/oswer/riskassessment/ragsa/.
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(bb) Environmental Protection Agency Publication No. EPA-540-R-98-031, “Guide to
Preparing Superfund Proposed Plans, Records of Decision, and Other Remedy Selection
Decision Documents,” July 1999

(bc) Executive Order 13423, “Strengthening Federal Environmental, Energy, and Transportation
Management,” January 24, 2007

(bd) Environmental Protection Agency, “Ground-Water Protection Strategy,” August 1984°

(be) Environmental Protection Agency Publication No. EPA-440/6-86-007, “Guidelines for
Ground-Water Classification Under the EPA Ground-Water Protection Strategy,”
November 1986

(bf) Office of Solid Waste and Emergency Response Directive 9200.4-17P, “Use of Monitored
Natural Attenuation at Superfund, RCRA Corrective Action, and Underground Storage
Tank Sites,” April 21, 1999

(bg) Office of Solid Waste and Emergency Response Directive 9355.0-69, “Rules of Thumb for
Superfund Remedy Selection,” August 1997

(bh) Office of Solid Waste and Emergency Response Directive 9234.2-25, “Guidance for
Evaluating the Technical Impracticability of Ground-Water Restoration,” September 1993

(bi) Department of Defense and Environmental Protection Agency Joint Guidance,
“Recommended Streamlined Site Closeout and NPL Deletion Process for DoD Facilities,”
January 19, 2006

(bj) Office of Solid Waste and Emergency Response Directive 9355.7-03B, “Comprehensive
Five-Year Review Guidance,” June 2001"

(bk) DoD Manual 4165.66, “Base Redevelopment and Realignment Manual,” March 1, 2006

(bl) DoD Instruction 4165.72, “Real Property Disposal,” December 21, 2007

(bm) Sections 2601-2695d of title 15, United States Code

(bn) Deputy Under Secretary of Defense for Installations and Environment Handbook, “DoD
Vapor Intrusion Handbook,” January 2009*

(bo) Executive Order 13514, “Federal Leadership in Environmental, Energy, and Economic
Performance,” October 8, 2009

(bp) Environmental Protection Agency and Department of the Army Agreement, “Fort Eustis
Federal Facility Agreement,” March 25, 2008

(bq) DoD Manual 4140.25, “DoD Management of Bulk Petroleum Products, Natural Gas, and
Coal,” current edition

(br) Subparts 1220-1238 of title 36, Code of Federal Regulations

(bs) Subparts 102-193 of title 41, Code of Federal Regulations

(bt) Office of the Deputy Under Secretary of Defense for Installations and Environment Guide,
“Early Transfer Authority: A Guide to Using ETA to Dispose of Surplus Property,”
October 2004

(bu) DoD Instruction 5000.61, “DoD Modeling and Simulation (M&S) Verification, Validation,
and Accreditation (VV&A),” December 9, 2009

(bv) Deputy Under Secretary of Defense for Installations and Environment, Business Enterprise
Integration Directorate, “DoD Business Process Reengineering Environmental Liabilities
Recognition, Valuation, and Reporting Requirements Document,” July 19, 2006

° Copies may be obtained at http://www.epa.gov/superfund/health/conmedia/gwdocs/use_det.htm.
19 Copies may be obtained at http://www.epa.gov/superfund/accomp/Syear/index.htm.
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(bw) Deputy Under Secretary of Defense for Installations and Environment Memorandum,
“Guidance on Training Standards for Environmental Liabilities Recognition, Estimating,
and Reporting,” December 14, 2007*

(bx) Under Secretary of Defense for Acquisition, Technology, and Logistics Memorandum,
“Policy Covering Cost Recovery/Cost Sharing Under the Defense Environmental
Restoration Program (DERP),” February 27, 1998*

(by) Office of Management and Budget Statement of Federal Financial Accounting Standards
No. 5, “Accounting for Liabilities of the Federal Government,” September 1995

(bz) Federal Accounting Standards Advisory Board Statement of Federal Financial Accounting
Standards No. 6, “Accounting for Property, Plant, and Equipment,” June 1996

(ca) Under Secretary of Defense (Comptroller)/Chief Financial Officer, Department of Defense,
Plan “Defense Financial Improvement and Audit Readiness Plan,” September 30, 2007

(cb) DoD Instruction 5010.40, “Managers’ Internal Control Program (MICP) Procedures,” July
29, 2010

(cc) Office of Management and Budget Circular No. A-123, “Management Accountability and
Control,” December 21, 2004

(cd) Memorandum of Understanding Between the Agency for Toxic Substances and Disease
Registry, U.S. Public Health Service, and the U.S. Department of Defense, “The
Development of Toxicological Profiles for Hazardous Substances and Public Health
Assessments and Related Activities at DoD Facilities,” as amended*

(ce) Department of Defense and State Memorandum of Agreement/Cooperative Agreement
Program Guide, “Working Together to Achieve Cleanup: A Guide to the Cooperative
Agreement Process,” July 31, 2006

(cf) DoD 3210.6-R, “Department of Defense Grant and Agreement Regulations,” April 13,
1998

(cg) Office of Management and Budget Circular No. A-87, “Cost Principles for State, Local,
and Indian Tribal Governments,” August 29, 1997

(ch) Office of Management and Budget Circular No. A-110, “Uniform Administrative
Requirements for Grants and Agreements With Institutions of Higher Education, Hospitals,
and Other Non-Profit Organizations,” September 30, 1999

(ci) Office of Management and Budget Circular No. A-133, “Audits of States, Local
Governments, and Non-Profit Organizations,” June 26, 2007

(cj) DoD Instruction 4710.02, “DoD Interactions with Federally Recognized Tribes,”
September 14, 2006

(ck) Executive Order 13175, “Consultation and Coordination with Indian Tribal Governments,”
November 6, 2000

(c) Executive Order 12898, “Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations,” February 11, 1994, as amended

(cm) Office of the Secretary of Defense Handbook, “Restoration Advisory Board Rule
Handbook,” March 2007

(cn) U.S. Army Corps of Engineers Publication, “FUDS Program Guidance to Implement Army
Interim Policy for Integrating Natural Resource Injury Responsibilities and Environmental
Response Activities,” February 25, 2003*

(co) DaD Instruction 3200.16, “Operational Range Clearance,” June 13, 2005

1 Copies may be obtained at http://www.fasab.gov/pdffiles/sffas-5.pdf.
12 Copies may be obtained at http://www.fasab.gov/standards.html.
¥ The CA Guide is available to authorized users at https://dsmoa.usace.army.mil/
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ENCLOSURE 2

RESPONSIBILITIES

1. DUSD(I&E). The DUSD(I&E), under the authority, direction, and control of the
USD(AT&L) and in addition to the responsibilities assigned to the former Deputy Under
Secretary of Defense for Environmental Security (DUSD(ES)) in Reference (c), shall:

a. Protect human health and the environment by executing the responsibilities and exercising
the authorities of the Secretary of Defense in chapter 160 of Reference (n), and E.O. 12580
(Reference (q)), as delegated to the former DUSD(ES) in Reference (c), and by implementing:

(1) Sections 9601-9675 of title 42, U.S.C. (formally titled the “Comprehensive
Environmental Response, Compensation, and Liability Act of 1980” and hereafter referred to as
“CERCLA” (Reference (r))).

(2) Part 300 of title 40, Code of Federal Regulations (CFR) (formally titled the “National
Oil and Hazardous Substances Pollution Contingency Plan” and hereafter referred to as the
“NCP” (Reference (s))).

(3) Sections 6901-6999k of Reference (r) (formally titled the “Solid Waste Disposal
Act” but commonly known as the “Resource Conservation and Recovery Act of 1976” and
hereafter referred to as “RCRA”).

b. Oversee DERP execution by the heads of the DoD Components, including developing
DERP policy and guidance, conducting program reviews, and evaluating DoD Component
DERP execution based on the goals and metrics in section 9 of Enclosure 3.

c. Propose updates to DoD 7000.14-R (Reference (t)) to the Under Secretary of Defense
(Comptroller) (USD(C))/Chief Financial Officer (CFO), Department of Defense, through the
USD(AT&L).

d. Maintain the DERP information system established pursuant to Reference (c) that is the
central source for all site and programmatic information; issue annual and ad hoc data calls as
required.

e. Coordinate with other Federal agencies and with State, Indian tribal, and territorial
governments regarding DERP issues related to their authorities.

f. Respond to congressional requests for information. Pursuant to Reference (c) and in
accordance with chapter 160 of Reference (n), prepare and issue the Defense Environmental
Programs Annual Report to Congress (DEP ARC) (formerly known as the “DERP Annual
Report to Congress”).

g. Pursuant to Reference (c) and in accordance with DoD fiscal and DERP policy and
guidance, comment on and compile the program objective memorandum (POM) for the FUDS
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ERA and the Defense-Wide ERA, which includes non-BRAC funding for the DUSD(I&E), the
Defense Logistics Agency (DLA), and the Defense Threat Reduction Agency. Prepare the
budget exhibits for the budget estimate submission (BES) and President’s Budget; submit the
POM and budget exhibits to the Director, Cost Assessment and Program Evaluation (DCAPE),
and the USD(C)/CFO through the Select and Native Programming Data Input System (SNaP).

h. Pursuant to Reference (c), comment on the DoD Component ERA and BRAC Account
POM and budget submissions.

i. Oversee the DoD Cleanup Committee (established in Reference (c) as the “Environmental
Security Cleanup Committee™) and issue its charter.

J. Negotiate and sign agreements to support DERP execution, as appropriate, with other
organizations (e.g., Agency for Toxic Substances and Disease Registry (ATSDR),
Environmental Protection Agency (EPA)).

k. Review and, if appropriate, concur on Federal facility agreements (FFAS).

I. Provide guidance and oversight of the Defense and State Memorandum of Agreement
(DSMOA) program, and to the Secretary of the Army as lead agent for the DSMOA program as
designated in Reference (c), to ensure program effectiveness.

m. Provide oversight, including guidance, planning, programming, and budgeting, to the
Secretary of the Army as lead agent for the FUDS program.

n. Evaluate potential DoD Component involvement in a third-party site (TPS) when multiple
DoD Components are involved.

0. Review and, if appropriate, approve in writing DoD Component use of:

(1) The act of war provision described in subparagraph 2.d.(8) of Enclosure 3. The
DUSD(I&E) will review the DoD Component’s rationale for the exclusion to ensure consistency
with the DERP combat operations exclusion pursuant to section 2710(d)(2) of Reference (n) and
the act of war defense pursuant to section 9607(b)(2) of CERCLA.

(2) Environmental regulators’ classification of unexploded ordnance (UXO) as a
CERCLA hazardous substance or a RCRA statutory waste, other than as described in
subparagraph 3.b.(2) of Enclosure 3.

(3) ERA for building demolition and debris removal (BD/DR), pursuant to subparagraph
3.¢.(2)(b) of Enclosure 3.

(4) An authority for environmental restoration other than CERCLA or RCRA, pursuant
to subparagraph 4.a.(1)(a)2. and 3. of Enclosure 3.

(5) Property transfers within the DoD that do not conform to the procedures in
subparagraphs 10.b.(1)(a) and (b) of Enclosure 3.
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2. CHAIR, DoD EXPLOSIVES SAFETY BOARD (DDESB). The DDESB Chair, under the
authority, direction, and control of the DUSD(I&E) and in addition to the responsibilities in
DoDD 6055.9E (Reference (u)), shall review and, if appropriate, approve in writing quantity
distance safety submissions (i.e., explosives site plan and chemical agent site plan), munitions
response explosives safety submissions (MRESS), and munitions response chemical safety
submissions (MRCSS) required as part of environmental restoration activities to address
munitions and explosives of concern (MEC), in accordance with DoDI 6055.16 and DoD
Manual (DoDM) 6055.09 (References (v) and (w)).

3. HEADS OF THE DoD COMPONENTS WITH DERP RESPONSIBILITIES. The Heads of
the DoD Components with DERP responsibilities, in addition to the responsibilities in Reference
(c), shall:

a. Execute DERP pursuant to Reference (c), chapter 160 of Reference (n), DERP policies
and guidance, this Manual, and consistent with applicable statutes (e.g., CERCLA) and
regulations. The DoD Component shall protect human health and the environment by exercising
those Presidential authorities in sections 9601-9675 of CERCLA delegated to them and in
accordance with the NCP, subject to the concurrent authority of USD(AT&L) and DUSD(I&E).

b. Manage their DERP responsibilities subject to the oversight of the DUSD(I&E).

c. Plan, program, and budget the ERA and BRAC Accounts to execute DERP to meet DoD
goals and metrics pursuant to section 9 of Enclosure 3 and in accordance with DoD fiscal and
DERP policy and guidance. Prepare the POM and the budget exhibits for the BES and
President’s Budget; submit to the DCAPE, and the USD(C)/CFO through the SNaP process.

d. Monitor DERP execution and progress and collect and maintain data and documentation
by site. Submit updated data to the DERP information system as requested by the DUSD(I&E).

e. Respond to DUSD(I&E) data calls and other requests for information.

f. Forward negotiated FFAs to the DUSD(I&E), the Deputy General Counsel for
Environment and Installations (DGC(E&I)), and the other Heads of the DoD Components with
DERP responsibilities for review and concurrence pursuant to paragraph 6.g. of Enclosure 3.
Pursuant to Reference (c), negotiate and sign other types of Federal and State restoration
agreements, as appropriate.

g. Forward a memorandum and supporting documentation to the DUSD(I&E) for review and
approval of any DoD Component’s use of:

(1) The act of war ineligibility provision, pursuant to subparagraph 2.d.(8) of
Enclosure 3.

(2) Environmental regulators’ classification of UXO as a CERCLA hazardous substance,
or a RCRA statutory waste, except as described in subparagraph 3.b.(2) of Enclosure 3.
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(3) ERA for BD/DR, pursuant to subparagraph 3.c.(2)(b) of Enclosure 3.

(4) An authority for environmental restoration other than CERCLA or RCRA, pursuant
to subparagraphs 4.a.(1)(a)2. and 3. of Enclosure 3.

(5) Property transfers within the DoD that do not conform to the procedures in
subparagraphs 10.b.(1)(a) and (b) of Enclosure 3.

h. Serve as the lead agent at DERP sites pursuant to CERCLA, Reference (q), and NCP;
execute lead agent responsibilities; and, pursuant to Reference (c), select preferred alternatives
and sign decision documents (DDs).

I. Pursuant to Reference (c), coordinate with Federal, State, Indian tribal, and territorial
environmental agencies to execute response actions at DERP sites under the DoD Component’s
authority.

J. Execute responsibilities as required in agreements between the DoD and other
organizations to support DERP execution.

k. Determine the sequence for funding actions at DERP sites by evaluating the relative risk
and explosive hazard to human health and the environment using the DUSD(ES) Primer
(hereafter referred to as the “Relative Risk Site Evaluation (RRSE) Primer” (Reference (x)) or
part 179 of title 32, CFR (hereafter referred to as the “Munitions Response Site Prioritization
Protocol (MRSPP)” (Reference (y)) as appropriate pursuant to subparagraph 4.b.(3) of
Enclosure 3.

I. Meet all public participation requirements for the environmental restoration process in
accordance with Reference (c).

m. Defend TPS claims alleging the liability of DoD Components under any environmental

law related to environmental restoration.

4. SECRETARY OF THE ARMY. The Secretary of the Army, in addition to the
responsibilities in section 3 of this enclosure, shall:

a. Act as the lead agent for DSMOA pursuant to paragraph 5.8.2.1. of Reference (c), subject
to DUSD(I&E) oversight pursuant to paragraph 1.1. of this enclosure. This shall include:

(1) Ensuring that the DSMOA program is operated consistent with policy and guidance.

(2) Interacting with the State and territorial regulatory community on overall
management of cooperative agreements (CAs) and DSMOA program funding.

(3) Negotiating DSMOAs for DUSD(I&E) signature; coordinating with all participating
DoD Components; notifying the DoD Component of the costs of each CA in a timely manner to
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enable the DoD Component to plan, program, and budget accordingly; and reporting on program
progress.

b. Act as the lead agent for ATSDR pursuant to paragraph 5.8.2.2. of Reference (c).
Pursuant to section 9604(i)(6) of CERCLA, ATSDR is responsible for conducting public health
assessments at all sites on or proposed for the National Priorities List (NPL).

c. Act as the lead agent for and identify to the DUSD(I&E) funding required for the FUDS
program, subject to the oversight of the DUSD(I&E) and in accordance with paragraph 1.m. of
this enclosure. This shall include:

(1) Maintaining an inventory of all FUDS, tracking activities at FUDS, and reporting
program progress.

(2) Determining eligibility of property for FUDS program action and conducting
environmental restoration activities at eligible properties on behalf of the DoD Component.

(3) Implementing FUDS policy and guidance and reviewing program execution.

(4) Meeting all public participation requirements for the environmental restoration
process at FUDS in accordance with Reference (c).

d. Acting in his or her capacity as DoD Executive Agent for Chemical Demilitarization
pursuant to the Deputy Secretary of Defense Memorandum (Reference (z)), be responsible for
recovered chemical warfare materiel (CWM) on DERP eligible sites as clarified by the
USD(AT&L) Memorandum (Reference (aa)).

5. DGC(E&I). The DGC(E&I), under the authority, direction, and control of the General
Counsel of the Department of Defense, shall:

a. Provide legal advice and counsel to OSD organizations and, as appropriate, other DoD
Components regarding environmental restoration issues.

b. Serve as the legal advisor to the DoD Cleanup Committee.

c. Determine the DoD position on specific legal problems, including litigation and defenses
raised, related to environmental restoration, pursuant to paragraph 3.10 of DoDD 5145.01
(Reference (ab)) and DoDI 5030.7 (Reference (ac)).

d. Evaluate TPS claims when multiple DoD Components are involved and determine which
DoD Component will take the lead for legal defense at the TPS.
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ENCLOSURE 3

PROCEDURES

1. DERP OVERVIEW. The DoD Component primarily conducts environmental restoration
activities in accordance with CERCLA and may also conduct activities in accordance with
RCRA and other applicable Federal, State, interstate, and local requirements.

a. DERP

(1) All environmental restoration activities identified as eligible in section 2 of this
enclosure shall comply with the statutory requirements of chapter 160 of Reference (n).

(2) In accordance with 2701(b) of Reference (n), DERP includes:

(a) The identification, investigation, research and development, and cleanup of
contamination from hazardous substances and pollutants or contaminants.

(b) Correction of other environmental damage (such as detection and disposal of
UXO) which creates an imminent and substantial endangerment to the public health or welfare or
to the environment. Response actions to correct this damage shall normally be conducted in
accordance with CERCLA, NCP, and Reference (q).

(c) Demolition and removal of unsafe buildings and structures, including DoD
buildings and structures at sites formerly used by or under the jurisdiction of the Secretary of
Defense. The demolition and removal of unsafe buildings and structures are not subject to
CERCLA unless they involve the need for, or are an integral part of, a response action to address
releases to the environment of CERCLA hazardous substances or pollutants or contaminants that
pose an imminent threat to the public health or welfare or the environment.

(3) Response actions taken in accordance with DERP to address releases of hazardous
substances and pollutants or contaminants shall normally be carried out pursuant to section 9620
of CERCLA.

(4) Pursuant to section 2710(a) of Reference (n), the DoD shall develop and maintain an
inventory of defense sites that are known or suspected to contain UXO, discarded military
munitions (DMM), or munitions constituents (MC) and shall annually review and update the
inventory and site prioritization list to reflect new information that becomes available in
accordance with section 2710(c) of Reference (n) and the annual DUSD(I&E) data call.

(5) Pursuant to section 2703(g) of Reference (n), the ERASs established in section
2703(a) of Reference (n) and the BRAC Accounts established in Reference (0) are the sole
sources of funding for all phases of an environmental remedy identified as eligible in section 2 of
this enclosure, regardless of the statutory authority governing the activity or the date of the
release. The only exceptions are that the DoD Component may:
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(a) Use a portion of the proceeds from the sale of military installation real property
owned by the United States to pay for environmental restoration in some circumstances pursuant
to sections 572(b)(5) of title 40, U.S.C. (Reference (ad)).

(b) Accept environmental restoration as in-kind consideration under certain leases
pursuant to section 2667(c)(1)(A) of Reference (n).

(c) Use money rental proceeds from the lease of military property to pay for
environmental restoration of military property or facilities under certain conditions pursuant to
section 2667(e)(1)(C) of Reference (n).

(d) Assume the costs related to addressing contamination as part of the cost of a
military construction (MILCON) project under some circumstances.

b. CERCLA and NCP. The DoD Component shall protect human health and the
environment by exercising those Presidential authorities in sections 9601-9675 of CERCLA that
are delegated to the Secretary of Defense pursuant to Reference (g) and in accordance with the
NCP. CERCLA and the NCP apply to most DERP activities. Reference (q) delegates the
President’s CERCLA authority to the Secretary of Defense to respond to releases or threatened
releases where either the release is on, or the sole source of the release is from, any facility or
vessel under the jurisdiction, custody, or control of the DoD. Pursuant to References (a) and (c),
these Presidential authorities are delegated to the Heads of the DoD Components, subject to the
concurrent authority of USD(AT&L) and DUSD(I&E). The DoD is a lead agency with the
delegated authority to plan and implement response actions under CERCLA and NCP. These
authorities must be exercised consistent with the requirements of section 9620 of CERCLA.

c. RCRA. RCRA sections 6924(u), 6924(v), and 6928(h) require a response action to
address certain releases of hazardous wastes or hazardous constituents at installations with a
hazardous waste treatment, storage, and disposal (TSD) unit (either with a RCRA permit or
interim status). These authorities extend beyond the specific unit used to treat, store, or dispose
of hazardous waste to the entire contiguous property under DoD control. EPA uses a network of
guidance documents for corrective action. The Federal regulations governing corrective action
for permitted facilities are in subparts F and S of part 264 of Reference (s) and, for interim status
facilities, subpart F of part 265 of Reference (s). Authorities are also in section 6991b of RCRA
and in Part 280 of Reference (s) for corrective action of releases of CERCLA hazardous
substances or petroleum from underground storage tanks (USTs). In addition, the imminent and
substantial endangerment authority of section 6973 of RCRA allows EPA to require such action
as necessary to abate an endangerment.

2. DERP ELIGIBILITY

a. Environmental Restoration. Pursuant to section 2701 of Reference (n), DERP includes all
environmental restoration activities undertaken by a DoD Component. Environmental
restoration pursuant to DERP includes response actions:
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(1) Undertaken by a DoD Component within the United States:

(a) Ata facility or site owned by, leased to, or otherwise possessed by the United
States and under the jurisdiction of the Secretary of Defense.

(b) At a facility or site that was under the jurisdiction of the Secretary of Defense and
owned by, leased to, or otherwise possessed by the United States at the time of actions leading to
contamination.

(c) Ata facility or site that is not on real property that is or was owned by, leased to,
or otherwise possessed by the United States and under the jurisdiction of the Secretary of
Defense, provided that contamination attributable to the DoD has migrated from (e.g., by
groundwater flow), or military munitions have come to be located on (e.g., munitions landing off
an operational range that were not promptly retrieved), a site described in subparagraphs a.(1)(a)
or (b) of this section. This can include contamination attributable to DoD whether or not it has
commingled with contamination attributable to another source.

(2) That address any of these:
(@) A release of a hazardous substance or pollutant or contaminant.
(b) A release of petroleum, oil, or lubricants (POLS).
1. CERCLA contains petroleum exclusion, so it may not be used to address
certain releases of POLs. POL releases may be covered under other applicable authorities

consistent with DERP, such as RCRA.

2. Paragraph 6.h. of this enclosure contains further guidance on bulk fuel
situations.

(c) Arelease of a hazardous waste or a hazardous waste constituent.

(d) UXO, DMM, and MC at defense sites, which are categorized as munitions
response areas (MRAS) and munitions response sites (MRSs)). Defense sites do not include
operational ranges, operating storage or manufacturing facilities, or facilities that are used for or
were permitted for the treatment or disposal of military munitions.

(e) The correction of other environmental damage that creates an imminent and
substantial endangerment to the public health or welfare or to the environment.

(F) The demolition and removal of unsafe buildings and structures.

(g) Lead-based paint and asbestos releases to the environment, including any of these
activities:

1. Incidental to other ERA activities.
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2. Abating soil-lead hazards surrounding housing constructed between 1960 and
1978, unless the transfer agreement requires the purchaser to perform the abatement activities.

3. Designed to evaluate the need for interim controls, abatement, or no action for
bare soil lead concentrations between 400 and 1200 parts per million (excluding children’s play
areas) based on findings of the lead-based paint inspection, risk assessment, and criteria
contained in the DoD and EPA publication (Reference (ae)).

4. Designed to evaluate and abate soil-lead hazards for target housing demolished
and redeveloped for residential use following transfer. The terms of the property transfer shall
include a requirement for the transferee to evaluate and abate any soil-lead hazards prior to
occupancy of any newly constructed dwelling units.

5. Designed to address asbestos in soil when the asbestos is not naturally
occurring and is not part of a structure.

(3) Program eligibility as described in paragraph a. of this section does not necessarily
indicate that a response will be funded or conducted.

b. Petition for Eligibility. In exceptional cases, a DoD Component may petition the
DUSD(I&E) Environmental Management Directorate (DUSD(I&E)/EM) for clarification or
approval to consider a specific activity as an eligible environmental restoration activity.

c. Management, Support, and Related Costs. In addition to payments attributable to
environmental restoration activities set forth in this section, the ERAs and BRAC Accounts are
available to pay the ordinary and necessary costs of DoD Component administration of
environmental restoration programs. This includes the costs of preparing and presenting DoD
Component claims at TPS, and the costs of evaluating and defending claims against the DoD
Components related to the environmental restoration programs and sites at which DoD or DoD
Component liability is alleged.

d. Ineligible Activities. DERP environmental restoration actions do not include:

(1) The closure (along with required closure plans and post-closure requirements) of
TSD units regulated by a RCRA permit or operating under interim status.

(@) Specific requirements associated with closure pursuant to RCRA and post-closure
are found in subpart G of part 264 of Reference (s) (for permitted facilities) and subpart G of part
265 of Reference (s) (for interim status facilities), with related unit-specific requirements (e.g.,
waste piles, landfills) in part 264 of Reference (5).

(b) Such closure differs from RCRA corrective actions. Closure of a TSD unit is a

planned part of the lifecycle of the waste management unit, whereas corrective action responds
to past releases of solid or hazardous waste at a permitted or interim-status facility.
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(2) Any routine operation, management, or maintenance at an operating DoD facility or
site that is not part of an environmental restoration activity, including routine operational range
maintenance and sustainment activities.

(3) Activities to terminate a Nuclear Regulatory Commission license pursuant to sections
2011-2297 of Reference (r).

(4) An immediate, short-term response required to limit, address, or mitigate a spill or
release (e.g., activities in furtherance of an emergency or spill response plan).

(5) Explosives or munitions emergency responses.

(6) Responses at contractor-owned and -operated facilities, unless they meet the
requirements of subparagraph a.(1)(b) or (c) of this section.

(7) Removal of aboveground storage tanks (AST) and associated piping, or USTs and
associated piping for tanks at an installation other than a BRAC location that was or is subject to
subpart 280.40 of Reference (s) release detection requirements and whose existence has been
known to the installation since these requirements were in effect.

(8) Responses to address releases that are solely the result of an act of war. When the
DoD Component is considering using the act of war ineligibility provision pursuant to section
9607(b)(2) of CERCLA, the DoD Component shall elevate the issue to the DUSD(I&E) for
approval before proceeding with the exclusion. The DUSD(I&E) shall review the DoD
Component rationale for the exclusion to ensure consistency with the DERP combat operations
exclusion pursuant to section 2710(d)(2) of Reference (n) and the act of war defense.

(9) Responses at State National Guard properties not under the jurisdiction of the
Secretary of Defense and not owned by, leased to, or otherwise possessed by the United States at
the time of actions that caused the release of hazardous substances or other environmental
damage.

(10) Responses at locations outside the United States.

(11) Responses at Defense Plant Corporation and similar properties (e.g., other defense-
related Reconstruction Finance Corporation entities such as the Defense Supplies and War Asset
Corporations) for which successor agencies and departments other than the DoD are responsible
for environmental restoration activities.

(12) Responses to UXO, DMM, or MC on operational ranges, operating storage or
manufacturing facilities, or facilities that are used for or were permitted for the treatment or
disposal of military munitions.

(13) Responses, including surveys, containment, removal, or disposal, to ashestos and
lead-based paint that have not been released to the environment.
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(14) Activities that duplicate a response that was completed under another environmental
restoration authority (e.g., a CERCLA response when a release was already investigated and
addressed under a State authority), unless the response has failed to achieve its environmental
restoration objectives. This subparagraph does not prohibit returning to complete the necessary
actions.

(15) Activities that are subject to a legal agreement or property transfer document (e.g.,
deed or environmental services CA) between the DoD (or the United States) and another party
that assigns environmental restoration responsibility to a party other than the DoD. The DoD
Component should evaluate the document to determine if it is effective and enforceable, and if
the other party is viable and therefore able to perform the necessary work under the
circumstances at the site. If the DoD Component determines, based on the evaluation, that the
document is not effective and enforceable or the other party is unable to perform, then the
activities may be eligible if they otherwise meet the requirements of this Manual.

(16) Responses at facilities for which there are no records showing that the property is
currently or was formerly owned by, leased to, or otherwise possessed by the United States and
under the jurisdiction of the Secretary of Defense at the time of actions leading to contamination,
except in accordance with subparagraph a.(1)(c) of this section.

(17) Activities funded by a specific appropriation.

e. Ineligible Payments. Payments that are ineligible for ERA and BRAC account funding
include:

(1) Payment of EPA administrative or oversight costs, unless expressly authorized by an
act of Congress and funds are appropriated for this purpose. EPA oversight costs do not include
payments in support of the Memorandum of Understanding (MOU) Between the EPA and the
DoD (Reference (af)), or successor agreements.

(2) Any payment pursuant to a court judgment or compromise settlement.

f. Use of the Judgment Fund. When the requirements of the Judgment Fund established in
section 1304 of title 31, U.S.C. (Reference (ag)), are satisfied, the Judgment Fund is available to
pay court judgments, awards, and compromise settlements certified for payment by the Financial
Management Service, Department of the Treasury, at the request of the Department of Justice
(DQJ), arising from a DoD Component liability under environmental law. The DoD Component
legal offices shall consult with DGC(E&I) on questions regarding whether ERA, BRAC
Accounts, or the Judgment Fund is available for use.

g. DERP at Joint Bases. In general, Deputy Secretary of Defense and DUSD(I&E)
Memorandums (References (ah) and (ai)) shall govern the affected DoD Component
implementation of Recommendation #146 of the Defense Base Closure and Realignment
Commission Report (Reference (aj)). Pursuant to Reference (ai), the supporting and supported
DoD Components shall develop a memorandum of agreement for the joint base that clearly
specifies the date of transfer on which the supporting DoD Component shall assume
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environmental restoration program responsibilities (e.g., data reporting, budgeting, record
keeping, financial liability, and environmental restoration contracts); negotiated agreements (e.g.,
inter-Service, DSMOA CAs, FFAs) and orders in effect; and total obligation authority (TOA)
funding from the supported DoD Component. This paragraph does not apply to traditional host-
tenant relationships.

h. Host Environmental Restoration Requirements. In general, the installation is responsible
for all DoD tenant environmental restoration requirements that are eligible for environmental
restoration funding through the DoD Component ERA or BRAC Account. This does not
preclude the DoD Component from making separate agreements for specific situations where
there is another funding authority.

3. PROGRAM CATEGORIES. This section provides procedures for categorizing
environmental restoration activities at DoD sites within DERP.

a. Installation Restoration Program (IRP)

(1) This category is based on the statutory authority in sections 2701(b)(1) and (2) of
Reference (n).

(2) The DoD Component shall include sites in the IRP category that require response
actions to address releases of:

(a) Hazardous substances and pollutants or contaminants.
(b) POLs (subject to the exception in subparagraph 2.a.(2)(b) of this enclosure).
(c) Hazardous wastes or hazardous waste constituents.

(d) Explosive compounds released to soil, surface water, sediment, or groundwater as
a result of ammunition or explosives production or manufacturing at ammunition plants.

(3) The IRP category also includes response activities to address UXO, DMM, or MC
posing an explosive, human health, or environmental hazard that are incidental to an existing IRP
site.

b. Military Munitions Response Program (MMRP)

(1) This category was established to meet the DERP goals in sections 2710 and
2701(b)(2) of Reference (n).

(2) The DoD Component shall include all MRAs and MRSs that require a munitions
response in the MMRP.
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(a) UXO, as a class, may be viewed as a CERCLA pollutant or contaminant on other
than operational ranges (formerly referred to as “closed, transferred, or transferring ranges™). In
addition, if UXO is actively managed (e.g., excavated) for treatment (e.g., destruction) due to its
reactive capability, the UXO may then be viewed as a RCRA characteristic hazardous waste,
which is automatically also a CERCLA hazardous substance. In accordance with the DoD and
EPA Memorandum (Reference (ak)), CERCLA is the DoD-preferred response mechanism for
addressing UXO on other than operational ranges.

1. If EPA or a State regulator classifies munitions as RCRA statutory or
hazardous waste or as a CERCLA hazardous substance, other than as described in subparagraph
b.(2)(a) of this section, at an MRS, the DoD Component shall elevate the issue to the
DUSD(I&E) prior to taking further action. The DoD Component shall obtain written approval
from the DUSD(1&E) before proceeding with any further response action.

2. If the DoD Component determines that an emergency response is required, the
DoD Component may elevate the issue to the DUSD(I&E) after the emergency response.

(b) The DoD Component shall annually update, in the DEP ARC, the DoD MRS
inventory developed in accordance with section 2710 of Reference (n). Defense sites include
locations that are or were owned by, leased to, or otherwise possessed or used by the DoD, in
accordance with section 2710(e) of Reference (n). The phrase “otherwise possessed or used by
the Department of Defense” is interpreted to include only regular, intentional, and exclusive
action by the DoD; it does not include ad hoc, accidental, or inadvertent deposition of
ammunition on property not owned by, leased to, or otherwise possessed by the DoD. Thus, in
situations where DoD did not own or lease property that the DoD used as a range, as defined in
section 101(e)(1) of Reference (n), or military range, as similarly defined at subpart 266.201 of
Reference (s), the DoD possession or use must have been regular, intentional, and exclusive for
the military such that it can be reasonably considered that the DoD managed and controlled the
property and it was designated and set aside for DoD use. Such property will be considered a
former range and thus a defense site.

(c) The DoD Component shall divide MRAs into one or more MRSs. Pursuant to the
MRSPP, an MRA shall include any area on a defense site that is known or suspected to contain
UXO, DMM, or MC. An MRS shall represent a discrete location within an MRA that is known
or suspected to require a munitions response. The DoD Component may subdivide an MRA into
one or more MRSs after the MRA is investigated and the historic use and the locations where the
munitions-related activities occurred are understood by the DoD Component. The DoD
Component shall account for every acre of an MRA, including the acreage that the DoD
Component determines to be ineligible for MMRP. The DoD Component may increase the total
acreage of an MRA, but may never decrease it.

1. Normally, when an MRA encompasses land and water (e.g., ocean shore and
adjacent offshore, lakes, rivers), the DoD Component should divide the MRA into at least two
MRSs. The land MRS should include from the low tide line toward shore, and the water MRS
should include from the low tide line away from shore to the limits of the MRS.
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2. If an MRS is DERP-eligible and encompasses water, the DoD Component’s
MRS-specific evaluation of explosive hazards and human health risk associated with munitions
underwater should consider munitions at depths greater than 120 feet (the maximum depth to
which most recreational divers may descend) to have a physical constraint equivalent to a barrier
that prevents direct access and to be beyond potential human exposure.

(d) The DoD Component may also include in the MMRP category sites where the
response action to address the releases in paragraph a. of this section is incidental to addressing
an existing MRS.

c. BD/DR

(1) The BD/DR category is based on the statutory authority in sections 2701(b)(3) of
Reference (n).

(2) The DoD Component shall include sites in the BD/DR program category that involve
the demolition and removal of unsafe buildings and structures and the removal of unsafe debris
that meet the DERP general eligibility requirements in subparagraph 2.a.(2)(f) of this enclosure.

(a) USACE may conduct BD/DR environmental restoration activities at FUDS
properties if there is evidence that the DoD left the building or the debris in an unsafe condition
at the time of disposal.

(b) The DUSD(I&E) must provide written authorization for the use of DoD
Component ERA or BRAC Account funds for BD/DR program environmental restoration
activities at installations and BRAC locations. The DoD Component Deputy Assistant Secretary
(DAS) for the Environment shall provide a written request for funds to the DUSD(I&E) that
includes the detailed reason for BD/DR requirements, a project cost estimate, and a schedule.
The DoD Component must receive DUSD(I&E) approval of the request prior to programming
funds.

(3) The DoD Component shall not include these activities in the BD/DR program
category:

(a) Activities at sites where the hazard is a result of neglect or deliberate or careless
acts by an owner or grantee subsequent to DoD control, regardless of whether the deed or
disposal document required the owner or grantee to maintain the property improvements.

(b) Activities undertaken by one or more non-DoD private interests (i.e., any entity
other than a Federal agency or instrumentality or a State, local, or Indian tribal government)
unless the lease, permit, or deed or other title transfer document that conveyed the property from
the DoD or General Services Administration (GSA) specifically requires the DoD to restore the

property.

(c) Activities at sites where the BD/DR at the property would primarily benefit
private interests.
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(d) Activities at sites where an owner subsequent to the DoD has received benefit
from the Government in lieu of property restoration (e.g., by a payment or offset in the purchase
price).

(e) Activities involving partial demolition of a structure (i.e., the demolition must be
of the entire building or structure to be allowed).

(F) Activities involving structures or debris that were altered or beneficially used by
owners or occupiers subsequent to DoD control.

(g) Activities at sites where the lease, permit, deed, or other transfer document

relieves the Government from the obligation of property restoration or imposes on another party
a requirement to perform restoration.

4. DoD ENVIRONMENTAL RESTORATION PROGRAM

a. Environmental Restoration Activities. The DoD Component shall adhere to these tenets
when conducting environmental restoration activities:

(1) The DoD shall maximize the use of its DERP authority and delegated CERCLA
authorities (e.g., as a lead agency), as discussed in section 1 of this enclosure.

(@) The DoD may conduct environmental restoration pursuant to CERCLA; other
applicable Federal, State, or local laws addressing environmental restoration (e.g., RCRA
corrective action); or a combination thereof.

1. Ininstances where a regulatory agency seeks to use a framework other than
DERP and CERCLA (e.g., sections 300f-300j-26 of Reference (r)), the DoD Component is
encouraged to comply with all CERCLA requirements as well, especially with respect to the
content of DDs, public involvement, and the maintenance of the administrative record.

2. When a regulatory agency seeks to use an authority for environmental
restoration other than CERCLA, RCRA corrective action, or USTs pursuant to section 6991 of
RCRA and subpart F of part 280 of Reference (s) (e.g., sections 6934 and 6973 of RCRA,
commonly known as RCRA 3013 or 7003 orders, respectively), and the DoD Component is
considering such an agreement, the DoD Component shall document the facts related to the
situation and its DAS for the Environment or equivalent shall be the authority for the decision.
The DoD Component DAS for the Environment shall notify the DUSD(I&E), by memorandum,
early in the alternative approach discussions that discussions with the regulatory agency were
initiated, and of the outcome when the discussions are complete. An exception to this
requirement would be when addressing a petroleum release from an AST or distribution pipeline.

3. When a DoD Component seeks to voluntarily pursue environmental restoration
pursuant to an authority other than CERCLA, RCRA corrective action, or UST regulations,
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where applicable, (e.g., a DoD Component wants to pursue a RCRA 3013 or 7003 order), the
DoD Component DAS for the Environment or equivalent shall submit the facts related to the
plan of action to the DUSD(I&E) for approval prior to making the decision to pursue the
environmental restoration under such other authority. Once the discussions are complete, the
DAS for the Environment or equivalent shall submit the draft agreement to the other DoD
Components and the DUSD(I&E), who shall have 5 full working days to review the draft
agreement. If a DoD Component or the DUSD(I&E) nonconcurs, the DoD Component cannot
pursue the alternate approach until the objection is resolved. An exception to this requirement
would be when addressing a petroleum release from an AST or distribution pipeline.

(b) When CERCLA and RCRA requirements potentially apply, the DoD Component
shall ensure that environmental restoration conducted pursuant to RCRA corrective action or
CERCLA response action is in accordance with these principles:

1. Parity between RCRA corrective action and CERCLA programs should be
maintained and programs should generally yield similar remedies in similar circumstances
pursuant to Office of Solid Waste and Emergency Response (OSWER) Directive 9272.0-22
(Reference (al)).

2. The DoD prefers to follow the CERCLA framework for environmental
restoration because of the authority described in subparagraphs 1.a. and b. of this enclosure.
Based on its DERP authority, the DoD seeks to implement CERCLA responses that integrate or
incorporate RCRA requirements, thereby satisfying its RCRA obligations through CERCLA
responses.

3. The DoD Component is encouraged to work with regulators to identify a
single regulatory framework to guide the environmental restoration process. This framework
should remain consistent throughout the environmental restoration process.

(2) The program objectives of RCRA and CERCLA are the same: protect human health
and the environment, include the public in the decision-making process, and attain environmental
restoration objectives. For these reasons, the DoD environmental restoration process described
in this enclosure uses the terminology in DERP, CERCLA, and NCP. Non-CERCLA phases and
processes are identified in this Manual where the process, and therefore the terminology, differs.

(3) The DoD Component shall normally follow the CERCLA remedial action process
when conducting munitions responses.

(a) The DoD shall exercise its authority, expertise, and responsibility to protect DoD
personnel, the public, and the environment from explosive or chemical agent hazards posed by
MEC.

(b) The DoD Component may undertake removal actions in accordance with NCP to

address the immediate explosive or chemical agent hazards posed by MEC. Such removal
actions are subject to the requirements of subparagraph b.(4) of this section.
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(c) In executing munitions responses, the DoD Component shall comply with
applicable explosives safety management policy, guidance, and standards (e.g., Reference (w)),
and integrate, to the extent practicable, munitions responses with other environmental responses.

(d) Pursuant to Reference (v), the DoD Component shall submit an MRESS, an
MRCSS, or both to their explosives safety organizations and then to the DDESB Chair for
approval prior to initiating munitions responses that involve intentional physical contact with
MEC or CWM (i.e., chemical munitions and chemical agents in other than a munitions
configuration); the conduct of ground-disturbing or other intrusive activities in areas known or
suspected to contain MEC or CWM,; or the potential for an inadvertent release of CWM during a
munitions response. These triggers can occur at any phase during a munitions response.

1. Inthe MRESS and MRCSS, the DoD Component shall document all potential
explosive or CWM safety risks to facilities, operations, and people from operations involving
DoD military munitions, including munitions responses to MEC or CWM.

2. MRESS and MRCSS are internal DoD documents and do not require approval
by non-DoD agencies. However, the DoD Component should make DDESB-approved MRESSs
and MRCSSs available on an information-only basis to interested stakeholders. The DoD
Component shall ensure that the MRESS or MRCSS does not contain security-related
information that is privileged from release by law.

3. The DoD Component shall submit after action reports (AARs), MRCSSs, and
MRESSs to DDESB in accordance with the requirements of Reference (w).

(4) The DoD Component shall follow DoDI 4715.15 (Reference (am)) when collecting,
managing, and using environmental data. The DoD Component shall also follow EPA
Publication No. EPA-505-B-04-900A/Defense Technical Information Center Publication No.
ADA 427785 (Reference (an)), DoD Environmental Data Quality Workgroup Manual
(Reference (a0)), and Assistant Deputy Under Secretary of Defense for Environment, Safety, and
Occupational Health (ADUSD(ESOH)) Memorandum (Reference (ap)), as authorized by
Reference (an). For environmental sampling or testing services procured by or on behalf of the
DoD, the DoD Component shall follow ADUSD(ESOH) and Director, Defense Procurement and
Acquisition Policy Memorandum (Reference (aq)).

b. Environmental Restoration Process. The DoD Component shall use the major
environmental restoration process phases and milestones illustrated in the Figure. Subparagraphs
4.0.(1) through (18) provide a narrative description of each phase and milestone. 